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Chatham,  February,  1893 


To  the  Honorable  George  A.  Kirkpatrick,  P.  C. , 

Lieutenant-Governor,  Province  of  Ontario. 

May  it  Please  Your  Honor  : 

We,  the  undersigned  Commissioners,  appointed  by  Commission  under  the 
Great  Seal  of  the  Province,  and  bearing  date  the  twenty-second  day  of 
September  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
one,  to  inquire  into  and  Report  upon  the  working  of  the  Drainage  Laws  of  the 
Province  of  Ontario,  and  other  matters  as  are  therein  particularly  set  forth,  beg 
leave  to  submit  herewith  our  report,  and  the  evidence  taken  pursuant  to  the 
directions  of  our  said  Commission. 

We  have  the  honor  to  be, 

Your  Honor's  most  obedient  Servants, 


CONTENTS. 


CHAPTER     I 


The  flow  of  water  in  rivers,  streams  and  natural  watercourses,  and  the  relative  rights  and 
duties  of  riparian  owners  are  shortly  set  forth  and  discussed.  The  principles  controlling 
and  regulating  the  flow  of  surface  water  are  enunciated  in  a  series  of  decisions  in  Great 
Britain,  and  also  in  the  United  States,  from  which  extracts  are  taken.  The  points  of 
agreement  and  difference  of  the  doctrines  of  the  common  law  and  the  civil  law  are  brought 
out  in  a  number  of  cases. 


CHAPTER    II. 


For  the  purpose  of  forming  a  basis  for  the  application  of  the  evidence  taken  and  rendering 
it  more  clear  and  intelligible,  a  sketch  is  given  of  the  conformation  of  the  land  in  some  of 
the  sections  of  the  country  visited  by  the  Commission.  The  Province  is  divided  into  three 
districts,  namely  : — Eastern,  Central  and  Western,  all  places  at  which  sittings  were  held 
are  mentioned,  and  a  few  of  the  particular  grievances  in  each  county  stated.  A  general 
description  is  given  of  the  method  adopted  for  reclaiming  marsh  lands  by  embanking 
and  pumping  works.  The.  prevailing  complaint  of  the  non-completion  of  Drainage  works 
is  commented  upon.  Raising  too  much  money  by  the  sale  of  debentures,  and  misapplying 
the  surplus,  are  dealt  with. 


CHAPTER    III. 


The  Drainage  Sections  of  the  Municipal  Act  are  carefully  considered,  and  extracts  are  taken 
from  the  evidence  and  arranged  under  the  provision  of  the  Statute  to  which  they  refer. 
The  decisions  of  the  various  courts  in  Ontario  are  quoted,  in  so  far  as  they  relate  to  the 
clause  of  the  Act  under  review.  Wherever  considered  advisable,  the  Commission  has  made 
recommendations  aiming  at  the  improvement  and  simplification  of  the  law.  Some  estimate 
of  the  advantages  derived  from  the  application  of  the  Drainage  Laws,  in  particular  sections, 
is  pointed  out.  The  importance  attached  to  efficient  Drainage,  as  shown  by  the  large 
sums  of  money  already  expended  by  different  Municipalities,  and  an  approximate  of  the 
amount  required  to  complete  their  system. 


CHAPTER    IV 


The  evidence  taken  by  the  Commission  throughout  the  whole  investigation,  whether  given 
orally  or  by  communication.     In  some  instances  the  testimony  is  very  long,  and  deals  with 
cases  of  hardship  to  the  individual  by  having  an  assessment  put  upon  his  land  which  he 
considers  improper,  but  no  right  of  appeal  was  exercised  to  correct  this.     In  all  such  cases- 
the  evidence  is  reduced  so  as  to  simply  show  the  grievance. 


CHAPTER     I. 


COMMON  LAW. 

At  the  portals  of  this  enquiry,  we  find  rivers  forming  the  great  natural  high- 
ways for  water,  from  the  interior  of  the  Province  to  the  lakes  and  bays  lying  to 
the  north-west  and  south  of  it.  These  rivers,  with  their  branches,  are  the  result 
of  the  natural  formation  of  the  country,  and  afford  the  main  channels  for  convey- 
ing away  to  an  outlet  water  produced  by  rain,  ice  and  snow,  and  also  that  which 
comes  from  springs  and  other  subterraneous  supplies. 

Woolrych  defines  a  river  as  a  running  stream,  pent  in  on  either  side  with 
walls  and  banks,  and  it  bears  that  name  as  well  where  waters  flow  and  reflow,  as 
where  they  have  their  current  one  way. 

This  definition  has  been  held  to  include  all  natural  streams  however  small, 
and  which  have  a  definite  and  permanent  course,  and  to  exclude  all  bodies  of  water 
which  are  of  a  temporary  character,  that  is  to  say,  those  dependent  on  the  will 
or  convenience  of  individuals  for  their  volume  or  duration. 

Curtis,  J.,  in  a  case  of  Howard  vs.  Ingersoll  tried  in  the  United  States, 
says  :  "  The  banks  of  a  river  are  those  elevations  of  land  which  confine  the 
waters  when  they  rise  out  of  the  bed,  and  the  bed  is  that  soil  so  usually  covered 
with  water  as  to  be  distinguishable  from  the  banks,  by  the  character  of  the  soil  or 
vegetation,  or  both,  produced  by  the  common  presence  and  action  of  flowing 
water  ;  but  neither  the  line  of  ordinary  high-water  mark,  nor  of  ordinary  low- 
water  mark,  nor  of  a  middle  stage  of  the  water,  can  be  assumed  as  the  line 
dividing  the  bed  from  the  banks.  The  line  is  to  be  found  by  examining  the  bed 
and  the  banks  and  ascertaining  where  the  presence  and  action  of  water  are  so 
common  aud  usual,  and  so  long  confined  in  ordinary  years,  as  to  mark  upon  the 
soil  of  the  bed  a  character  distinct  from  that  of  the  banks  in  vegetation  as  well 
as  in  respect  to  the  nature  of  the  soil  itself,  whether  this  line  between  the 
bed  and  the  banks  will  be  found  above,  or  below,  or  at  the  middle  stage  of  the 
water,  must  depend  on  the  character  of  the  stream.  The  height  of  a  stream 
during  much  the  larger  part  of  the  year  may  be  above  or  below  a  middle  point 
between  its  highest  and  least  flow.  Something  must  depend  also  on  the  rapidity 
of  the  stream  and  other  circumstances.  But  in  all  cases  the  bed  of  a  river  is  the 
natural  object  and  is  to  be  sought  for,  not  merely  by  the  application  of  any 
abstract  rules,  but  as  other  natural  objects  are  sought  for  and  found,  by  the 
distinctive  appearances  they  present  ;  the  banks  being  fast  land,  on  which 
vegetation  appropriate  to  such  land  in  the  particular  kcality  grows,  wherever 
the  bank  is  not  too  steep  to  permit  such  growth,  and  the  bed  being  soil  of  a 
different  character  and  having  no  vegetation,  or  only  such  as  exists  when 
commonly  submerged  in  water." 

The  owner  of  lands  on  the  bank  of  a  river  is  prima  facie  the  owner  of  half 
the  bed  of  the  river.  Coulson  &  Forbes  on  waters,  at  page  93,  state  the  law  as 
follows  :  "  When  the  lands  of  two  conterminious  properietors  are  separated  from 
each  other  by  a  running,  non-tidal  stream  of  water,  each  proprietor  is  prima 
facie  owner  of  the  soil  of  the  alveus  or  bed  of  the  river  to  the  middle  thread  of 
the  stream.  The  soil  of  the  bed  is  not  common  property  of  the  two  proprietors, 
but  the  share  of  each  belongs  to  him  in  severalty,  so  that  if  from  any  cause  the 
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course  of  the  stream  should  be  permanently  diverted,  the  proprietors  on  either 
side  of  the  old  channel  would  have  a  right  to  use  the  soil  of  the  bed,  each  of 
them  up  to  what  was  the  middle  thread  of  the  stream,  in  the  same  way  as  they 
were  entitled  to  the  adjoining  land.  Where  the  same  person  is  the  proprietor  of 
the  oround  on  both  sides  of  the  stream,  he  is  prima  facie  the  proprietor  of  the 
whole  of  the  channel.  This  presumption  is  liable  to  be  rebutted,  but  if  not 
rebutted  it  is  the  legal  presumption.  The  more  than  ordinary  breadth  of  a  river 
does  not  prevent  a  conveyance  of  premises  therein  described,  as  bounded  by  the 
river  from  operating  to  convey  the  portion  of  the  water  and  the  soil  of  the  river 
abutting  thereon  up  to  midstream  ;  and  therefore  a  conveyance  of  one  hundred 
and  twenty  acres  of  lands  on  the  banks  of  a  river  was  held  to  convey  also  ten 
acres  of  the  bed  of  the  river,  although  the  estimate  of  one  hundred  and  twenty 
acres  was  satisfied  by  the  contents  of  the  land,  exclusive  of  the  bed  of  the  river." 

At  pacre  95  it  is  further  said  :  "  Though  the  soil  of  the  bed  of  non-tidal  rivers 
is  the  property  prima  facie  of  the  respective  owners  on  the  opposite  sides  of  the 
river  neither  of  them  is  entitled  to  use  it  in  such  a  manner  as  to  interfere  with 
the  natural  flow  of  the  stream,  to  the  injury  of  other  riparian  owners,  or  of  any 
right  of  navigation  which  has  been  acquired  by  the  public.  Subject  to  this 
restriction  they  are  entitled  to  protect  their  property  from  the  invasion  of  the 
water,  by  building  a  bulwark  or  wall,  but  even  in  this  necessary  defence  of  them- 
selves they  are  not  at  liberty  to  conduct  their  operations  so  as  to  do  any  actual 
injury  to  the  property  on  the  opposite  side  of  the  river." 

A^ain,  at  page  128,  note2.it  is  further  said:  "With  regard  to  natural 
streams,  it  is  the  undoubted  right  of  the  owner  of  the  bank  or  bed  to  build  on  the 
bed  or  banks  in  the  same  way  as  he  may  on  any  part  of  his  land  not  covered 
with  water  ;  provided  that  he  does  not  interfere  with  the  rights  of  navigation  or 
of  the  other  riparian  owners  above  or  below  him  ;  he  cannot,  however,  obstruct 
the  course  of  a  stream  by  building  on  the  ordinary  or  flood  channel  so  as  to  throw 
the  waters  in  the  times  of  ordinary  flood  on  the  grounds  of  another  proprietor 

to  his  injury."  , 

The  above  quotations,  founded  upon  legal  decisions  in  England,  set  forth  some 
of  the  advantages  belonging  to  the  lands  bordering  on  natural  streams  ;  the  same 
lands  have  corresponding  disadvantages  which  will  now  be  considered. 

The  same  authors,  at  page  127,  say  :  "  A  riparian  owner  is  not  only  entitled 
to  have  the  waters  of  a  stream  passing  through  his  land  flow  to  him  in  its  natural 
state  so  far  as  it  is  a  benefit  to  him,  but  he  is  also  bound  to  submit  to  receive  it  so 
far  as  it  is  a  nuisance  to  him,  by  its  tendency  to  flood  his  land.  Unless,  therefore, 
the  flow  of  the  stream  is  increased  or  diverted  to  his  prejudice  by  some  unthorized 
act,  either  of  the  proprietors  above  or  below  him,  he  has  no  remedy  bat  must 
submit  to  what  is  the  result  of  natural  causes.  Thus,  where  a  stream  becomes  by 
natural  causes  silted  up  or  choked  by  reeds,  and  in  consequence  overflows  adjoin- 
in^  lands,  there  is  no  common  law  liability  on  the  owner  to  clear  the  channel  or  to 
compensate  the  adjoining  landowners  who  may  be  damaged  thereby. 

Angell  on  Watercourses,  at  page  245,  says  :  "  The  utmost  extent  of  the 
obligation  imposed  upon  the  owner  of  the  servient  tenement "  (or  lower  land)  "is 
not  to  alter  the  condition  of  it.  so  far  as  to  interfere  with  the  enjoyment  of  the 
easement  by  the  dominant"  (or  high  land)  "Applying  this  to  watercourses, 
every  riparian  owner  is  by  nature  subject  to  the  natural  rights  of  those  who  are 
higher  up  or  lower  down  on  the  same  stream,  which  are  in  the  nature  of  a 
servitude  imposed  upon  his  land.  This  obligation,  however,  applies  only  to  the 
waters  which  flow  naturally  without  the  art  of  man." 

In  Tillotson  vs.  Smith,  a  case  tried  in  the  State  of  New  Hampshire,  the 
Court  say :  "  If  any  person  above  or  below,  shall  make  any  change  in  the  natural 


flow  of  a  stream,  to  the  material  injury  of  the  owner  situate  upon  it,  or  by  any 
interference  shall  prevent  the  stream  from  flowing  as  it  was  wont  to  flow,  to  such 
injury,  he  is  liable  for  the  damage  he  may  occasion.  It  seems  very  evident  that 
if  a  man's  land  is  materially  damaged  by  water  thrown  upon  it  by  reason  of  the- 
acts  of  another,  it  can  make  no  difference  what  the  course  of  the  water  may  ber 
whether  it  be  back  water,  or  the  tiowage  of  the  same,  or  the  water  of  another 
stream.  The  wrong  consists  in  turning  any  water  upon  the  land  which  does  not 
naturally  flow  on  that  place  ;  and  it  can  make  no  difference,  whether  the  water, 
wrongfully  turned  upon  a  man's  land  against  his  will,  flows  in  the  channel  of  an 
ancient  stream,  or  in  a  course  where  no  water  flowed  before,  if  similar  damage- 
results." 

The  rule  of  the  Civil  Law  is  to  the  same  effect — Pothier  says  :  "  The  supra- 
riparian  proprietor  must  not  raise  the  water  by  means  of  a  dam,  so  as  to  make  it 
fall  with  more  abundance  and  rapidity  than  it  would  naturally  do,  to  the  injury- 
of  the  proprietor  below." 

The  above  English  and  American  authorities,  with  many  others  to  which  it 
is  not  necessary  to  refer,  give  judicial  sanction  to  the  Common  Law  maxim  : 
"  Water  runs  naturally  and  should  be  permitted  thus  to  run."  Whether  there- 
fore the  stream  of  water  flowing  through  land  is  a  benefit  or  a  detriment  to  such 
land,  lying  on  either  bank  of  the  .stream,  no  right  is  given  to  the  owners,  by  the 
Common  Law,  to  increase  the  natural  benefit  or  ward  off'  the  ordinary  damage  by 
overflow  to  the  prejudice  of  any  of  the  other  owners  above,  below  or  opposite- 
them. 

Water  Having  no  Defined  Course. 

Coulson  &  Forbes  on  waters,  at  page  188,  say  :  "  The  principles  of  law  which 
regulate  the  rights  of  owners  of  land  in  respect  of  water  flowing  in  known  and 
defined  channels,  whether  upon  or  below  the  surface  of  the  ground,  do  not  apply 
to  water  which  runs  in  no  defined  channel,  or  merely  percolates  through  the 
strata,  and  no  action  will,  therefore,  lie  for  the  abstraction  or  diversion  of  such 
water.  Thus  in  the  case  of  Ratvstron  vs.  Taylor,  in  England,  it  has  been  held, 
that  the  owner  of  land  has  an  unqualified  right  to  drain  it  for  agricultural  pur- 
poses in  order  to  get  rid  of  mere  surface  water,  the  supply  being  casual  and  its- 
flow  following  no  regular  or  definite  course  ;  and  a  neighboring  proprietor  cannot 
complain  that  he  is  thereby  deprived  of  such  water,  which  otherwise  would  have 
come  upon  his  land.  So  in  Broadbent  vs.  Ramsbotham,  where  the  plaintiff's  mill 
for  more  than  fifty  years  had  been  worked  by  the  stream  of  a  brook,  which  was 
supplied  by  the  water  of  a  pond  filled  with  rain,  a  shallow  well  supplied  by  sub- 
terraneous water,  a  swamp  and  a  well  formed  by  a  stream  springing  out  of  the 
side  of  the  hill,  the  waters  of  all  of  which  occasionally  overflowed,  and  ran  down 
the  defendant's  land  in  no  definite  channel  into  the  brook  ;  it  was  held,  that  the 
plaintiff  had  no  right  as  against  the  defendant  to  the  natural  flow  of  any  of  the- 
waters."  In  the  above  case  of  Rawstronvs.  Taylor,  Martin,  B.,  said  :  "The  pro- 
prietor of  the  soil  has  prima  facie  the  right  to  drain  his  land,  lie  is  at  liberty 
to  get  rid  of  the  surface  water  in  any  manner  that  may  appear  most  convenient 
to  him ;  and  I  think  no  one  has  a  right  to  interfere  with  him,  and  that  the  object 
he  may  have  in  so  doing  is  quite  immaterial."  Park,  B.,  said,  in  the  same  case  : 
"  This  is  the  case  of  common  surface  water  rising  out  of  springy  or  boggy  ground, 
although  contributing  to  the  supply  of  plaintiff's  mill.  This  water  having  no- 
defined  course,  and  its  supply  being  merely  casual,  the  defendant  is  entitled  to 
get  rid  of  it  in  any  way  he  pleases."  Platt,  B.,  said :  "  This  was  mere  surface 
water,  and  the  defendant  had  a  right  to  drain  his  land,  and  the  plaintiff  could  not 
insist  upon  the  defendant  maintaining  his  field  as  a  mere  water  table." 


The  same  principles  formed  the  basis  of  the  decision  of  the  House  of  Lords, 
the  highest  judicial  tribunal  in  Great  Britain,  in  the  case  of  Chabemore  vs. 
Richards,  7  House  of  Lords  347.  The  facts  are  shortly  as  follows  :  Chasemore, 
who  owned  an  ancient  mill  on  the  river  Wandle,  and  had  for  more  than  sixty- 
years  enjoyed  the  use  of  the  stream,  which  was  chiefly  supplied  by  percolating 
and  underground  water,  lost  the  use  of  the  stream  after  Richards,  an  adjoining 
landowner,  had  dug  on  his  ground  an  extensive  well,  for  the  purpose  of  supplying 
water  to  the  inhabitants  of  the  district,  many  of  whom  had  no  title  as  land- 
owners. It  was  held  by  the  Court,  that  the  plaintiff  had  no  right  of  action. 
Lord  Chelmsford  said :  "  Before  the  plaintiff  can  question  the  act  of  the  defend- 
ant, or  discuss  with  him  the  reasonableness  of  the  claim  to  appropriate  this 
underground  water  for  these  purposes,  whatever  they  may  be,  he  must  first  estab- 
lish his  own  right  to  have  it  pass  freely  to  his  mill,  subject  only  to  the  qualified 
and  restricted  use  of  it,  to  which  each  owner  may  be  entitled,  through  whose  land 
it  may  make  its  way.  It  seems  to  me  that  both  principle  and  authority  are 
opposed  to  such  a  right-  The  law  as  to  water  flowing  in  a  certain  and  definite 
channel  has  been  conclusively  settled  by  a  series  of  decisions,  in  which  the  whole 
subject  has  been  very  fully  and  satisfactorily  considered,  and  the  relative  rights 
and  duties  of  riparian  proprietors  have  been  carefully  adjusted  and  established. 
The  princip  e  of  these  decisions  appears  to  me  to  be  applicable  to  all  water  flowing 
in  a  certain  and  defined  course,  whether  in  an  open,  visible  stream,  or  in  a  known 
subterranean  stream,  and  if  the  course  of  a  subterranean  stream  were  well 
known,  as  is  the  case  with  many  that  sink  underground,  pursue  for  a  short  space 
a  subterraneous  course,  and  then  emerge  again,  it  never  could  be  contended  that 
the  owner  of  the  soil  under  which  the  stream  ran  could  not  maintain  an  action 
for  the  diversion  of  it,  if  it  took  place  under  such  circumstances  as  would  have 
enabled  him  to  recover  had  the  stream  been  wholly  above  ground.  But  it  appears 
to  me  that  the  principles  which  apply  to  flowing  water  in  streams  or  rivers,  the 
right  to  the  flow  of  which,  in  its  natural  state,  is  incident  to  the  property  through 
which  it  passes,  are  wholly  inapplicable  to  water  percolating  through  under- 
ground strata,  which  has  no  certain  course,  no  defined  limits,  but  which  oozes 
through  the  soil  in  every  direction  in  which  the  rain  penetrates.  There  is  no 
difficulty  in  determining  the  rights  of  the  different  proprietors  to  the  usufruct  of 
the  water  in  a  running  stream.  Whether  it  has  been  increased  by  floods,  or 
diminished  by  draught,  it  flows  on  in  the  same  ascertained  course,  and  the  use 
which  every  owner  may  claim  is  only  of  the  water  which  has  entered  into  and 
become  a  part  of  the  stream.  But  the  right  of  percolating  underground  water  is 
necessarily  of  a  very  uncertain  description.  When  does  this  right  commence  ? 
Before  or  after  the  rain  has  found  its  way  to  the  ground  ?  If  the  owner  of  land, 
through  which  the  water  filters,  cannot  intercept  it  in  its  progress,  can  he  prevent 
its  descending  to  the  earth  at  all,  by  catching  it  in  tanks  or  cisterns  ?  And 
how  far  will  the  right  of  this  water  supply  extend  ?  In  this  case  the 
water,  which  ultimately  finds  its  way  to  the  liver  Wandle,  is  strained 
through  the  soil  of  several  thousand  acres — are  the  most  distant  landowners,  as 
well  as  the  adjacent  ones,  to  be  bound  at  their  peril  to  take  care  to  use  their  land 
so  as  not  to  interrupt  the  oozing  of  the  wafer  through  the  soil,  to  a  greater  extent 
than  shall  be  necessary  for  their  own  actual  wants?  For,  with  Mr.  Justice 
Coleridge,  I  do  not  see  here  how  the  ignorance,  which  the  landowners  have  of 
the  springs  below  the  surface,  of  the  changes  they  undergo,  and  of  the  date  of 
their  commencement,  is  material  in  respect  of  a  right  which  does  not  grow  out  of 
the  assent  or  acquiescence  of  the  landowner,  as  in  the  case  of  a  servitude,  but  of 
the  nature  of  the  thing  itself.  This  distinction  between  water  flowing  in  a 
definite  channel,  and  water,  whether  above   or  underground,  not  flowing   in  a 


stream  at  all,  but  either  draining  off  the  surface  of  the  land,  or  oozing  through 
the  underground  soil  in  varying  Quantities,  and  in  uncertain  directions,  depend- 
ing on  the  variations  of  the  atmosphere  appears  to  be  well  settled  by  the  cases 
cited  in  argument,  Broadbent  vs.  Ramsbotkam ;  Rawstronvs.  Taylor;  &nd  Acton 
vs.  Blundell." 

The  same  doctrine  prevails  in  the  United  States,  as  will  be  seen  from  the 
three  following  decisions,  the  first  in  New  Hampshire,  the  second  in  New  York 
and  the  last  in  Rhode  Island.  Chief  Justice  Bigelow,  in  Gannon  vs.  Hargadon, 
said  :  "  The  right  of  an  owner  of  land  to  occupy  and  improve  it  in  such  manner 
and  for  such  purposes  as  he  may  see  fit,  either  by  changing  the  surface,  or  the 
erection  of  buildings  or  other  structures  thereon,  is  not  restricted  or  modified  by 
the  fact,  that  his  own  land  is  so  situated  with  reference  to  that  of  adjoining 
owners,  that  an  alteration  in  the  mode  of  its  improvement  or  occupation  in  any 
portion  of  it  will  cause  water,  which  may  accumulate  thereon  by  rains  and  snow 
falling  on  its  surface  or  flowing  on  to  it  over  the  surface  of  adjacent  lots,  either 
to  stand  in  unusual  quantities  on  other  adjacent  lands  or  pass  into  and  over  the 
same  in  greater  quantities  or  in  other  directions  than  they  were  accustomed  to 
flow.  Where  there  is  no  water  course  by  grant  or  prescription,  and  no  stipula- 
tion exists  between  conterminous  proprietors  of  land  concerning  the  mode  in 
which  their  respective  parcels  shall  be  occupied  and  improved,  no  right  to 
regulate  or  control  the  surface  drainage  of  water  can  be  asserted  by  the  owner 
of  one  lot  over  that  of  his  neighbor ;  and  the  right  of  a  party  to  the  free  and  un- 
fettered control  of  his  own  land,  upon,  and  beneath  the  surface,  cannot  be  inter- 
fered with  or  restrained  by  any  considerations  of  injury  to  others  which  may  be 
occasioned  by  the  flow  of  mere  surface  water,  in  consequence  of  the  lawful  appro- 
priation of  land  by  its  owner  to  a  particular  use  or  mode  of  enjoyment,  nor  is  it 
at  all  material,  in  the  application  of  this  principle  of  law,  whether  a  party 
obstructs  or  changes  the  direction  and  flow  of  surface  water  by  preventing  it 
coming  within  the  limits  of  his  land,  or  by  erecting  barriers  or  changing  the 
level  of  the  soil,  so  as  to  turn  it  off  in  a  new  course  after  it  has  come  within  his 
boundaries,  and  cause  it  to  flow  in  a  new  direction  on  land  of  a  conterminous 
proprietor  where  it  had  not  previously  been  accustomed  to  flow.  The  obstruction 
of  surface  water,  or  an  alteration  in  the  flow  of  it,  affords  no  cause  of  action  in 
behalf  of  a  person,  who  may  suffer  loss  or  detriment  therefrom,  against  one  who 
does  no  act  inconsistent  with  the  due  exercise  of  dominion  over  his  own  soil.  A 
party  may  improve  any  portion  of  his  land,  although  he  may  thereby  cause  the 
surface  water  flowing  thereon,  whencesoever  it  may  come,  to  pass  off  in  a  different 
direction  and  in  larger  quantities  than  previously.  Ii  makes  no  difference  in  the 
application  of  this  rule,  that  the  land  is  naturally  wet  and  swampy.  A  conter- 
minous proprietor  may  change  the  situation  or  surface  of  his  land  by  raising  or 
filling  it  to  a  higher  grade,  by  the  construction  of  dykes,  the  erection  of  structures, 
or  by  other  improvements  which  may  cause  water  to  accumulate  from  natural 
causes  on  adjacent  land  and  prevent  it  from  passing  off  over  the  surface.  Such 
consequences  are  the  necessary  result  of  the  lawful  appropriation  of  land,  what- 
ever be  its  nature,  and  although  they  may  cause  detriment  and  loss  to  others. 

In  Goodale  vs.  Tuttle,  tried  in  the  State  of  New  York,  Chief  Justice  Denio, 
in  giving  judgment,  said :  "  In  respect  to  the  running  off  of  surface  water  caused 
by  rain  or  snow,  I  know  of  no  principle  which  will  prevent  the  owner  of  land 
from  filling  up  the  wet  and  marshy  places  on  his  own  soil  for  its  amelioration  and 
his  own  advantage,  because  his  neighbor's  land  is  so  situated  as  to  be  incommoded 
by  it.  Such  a  doctrine  would  militate  against  the  well-settled  rule,  that  the 
owner  of  land  has  full  dominion  over  the  whole  space  above  and  below  the 
surface." 


Chief  Justice  Ames,  in  Bufum  vs.  Harris,  tried  in  the  State  of  Rhode 
Island,  in  the  course  of  his  judgment,  said  :  "  Water,  whether  it  has  fallen  as  rain, 
or  has  come  from  the  overflow  of  a  pond  or  swamp,  which  sinks  into  the  top  soil 
and  struggles  through  it,  following  no  defined  channel,  is  deemed  by  the  law 
absolutely  to  belong  to  the  owner  of  the  land  upon  which  it  is  found,  for  the 
-avowed  purpose  of  enabling  him  to  cultivate  his  land  by  coutroling  or  draining 
it  off  in  the  mode  most  convenient  to  him,  and  is  not  affected  by  any  right  in  the 
owner  of  an  adjoining  river,  pond,  or  tank,  which  it  may  chance  for  the  time  to  feed, 
though  that  time  be  ever  so  long  protracted.  It  is  not  water  in  a  watercourse,  or 
in  an  infinitesimal  number  of  minute  watercourses,  in  the  sense  of  being  obedient 
to  the  law  regulating  the  use  of  water  flowing  in  such  defined  natural  channels, 
but  is,  in  the  eye  of  the  law,  as  well  as  of  common  sense,  the  moisture  and  a  part 
of  the  soil  with  which  it  intermingles,  to  be  there  used  by  the  owner  of  the  soil, 
if  to  his  advantage,  or  to  be  got  rid  of  in  any  mode  he  pleases  if  to  his 
■detriment." 

The  doctrines  propounded  by  the  cases  cited,  have  been  much  modified  and 
abridged  by  other  decisions  in  the  American  courts.  The  substance  of  these 
•cases  will  now  be  given.  Martin  against  Riddle,  was  a  case  tried  in  Pennsyl- 
vania. The  action  was  brought  for  obstructing  a  watercourse,  and  thereby 
throwing  water  back  upon  the  land  of  Martin  to  his  injury.  There  was  on 
Riddle's  land  a  natural  channel,  through  which  the  falling  water  and  some  living 
■springs  were  naturally  discharged  from  the  land  of  Martin  and  some  others. 
The  lands  of  both  were  used  for  gardening  purpos3s  and  consisted  of  bottom  land 
which  was  subject  to  the  natuial  flow  of  water  from  the  higher  ground.  There 
had,  for  many  years,  been  a  culvert  underneath  the  bed  of  the  road  which  ran 
between  their  lands,  and  through  this  culvert  the  natural  flow  of  water  had 
been  discharged  from  Martin's  land  into  the  natural  channel  on  Riddle's  land. 
This  culvert  had  become  choked  up,  and  through  the  united  influence  of  Martin 
and  others,  the  road  authorities  built  a  new  culvert  in  place  of  the  old  one. 
After  this,  the  quantity  of  water  flowing  through  the  culvert  and  into  the  channel 
was  greatly  increased  in  times  of  freshets  and  storms,  by  means  of  a  road  cut  into 
the  hill  by  a  cemetery  company  owning  lands  adjoining  Martin's  and  on  the 
■same  or  upper  side  of  the  road.  On  this  road  there  was  a  drain  which  collected 
the  water  that  had  been  previously  discharged  in  a  natural  way  over  a  large 
surface,  and  conveyed  it  in  a  body  to  the  culvert.  Martin  had  constructed 
several  underdrains  through  his  land,  which  discharged  springs  and  surface  water 
at  a  point  where  the  injury  02curred.  Riddle,  to  protect  himself  from  injury  by 
this  increase  of  water,  stopped  up  the  culvert,  and  as  a  result,  the  water,  instead 
of  getting  through  the  culvert  was  thrown  back  upon  the  road  on  the  upper  side 
and  over  Martin's  land  and  garden.  Mr.  Justice  Lowrie,  who  tried  the  case 
with  a  jury,  in  charging  them  said,  among  other  things  :  "  I  shall  speak  now  of 
the  general  principles  of  law  in  the  matter  of  rainwater  and  drainage,  and  of  the 
respective  rights  and  duties  of  adjoining  proprietors,  in  relation  thereto.  They 
are  in  general  the  same  as  in  the  case  of  running  water,  they  follow  nature. 
Not  readily  finding  the  subject  treated  of  in  any  of  our  usual  books  of  reference, 
I  venture  to  extract  the  law  from  books  of  a  foreign  origin.  Where  two  fields 
adjoin,  and  one  is  lower  than  the  other,  the  lower  must  necessarily  be  subject  to 
all  the  natural  flowr  of  water  from  the  upper  one.  This  inconvenience  arises  from 
its  position,  and  it  is  usually  more  than  compensated  by  other  circnmstances. 
Hence  the  owner  of  the  lower  ground  has  no  right  to  erect  embankments  whereby 
the  natural  flow  of  the  water  from  the  upper  ground  shall  be  stopped,  nor  has 
the  owner  of  the  upper  ground  a  right  to  make  any  excavations  or  drains  by 
which  the  flow  of  water  is  directed  from   its  natural  channel,  and  a  new  channel 


made  on  the  lower  ground  ;  nor  can  he  collect  into  one  channel  waters  usually 
flowing  off  into  his  neighbor's  field  by  several  channels,  and  thus  increase  the 
wash  upon  the  lower  fields.  But  he  may — and  good  husbandry  sometimes 
requires  that  he  should — cover  up  and  conceal  the  drains,  keeping  the  place  of 
discharge  unchanged.  And  he  may  use  running  streams  to  irrigate  his  land, 
even  though  he  does  thereb}'  not  unreasonably  diminish  the  supply  of  his 
neighbor,  so  also  he  may  use  proper  means  of  draining  his  ground  when  it  is  too 
moist,  and  discharge  the  water  according  to  the  naturel  channel,  even  though  the 
flow  of  water  upon  his  neighbor  be  thereby  somewhat  increased.  If  it  be 
difficult  to  ascertain  from  the  character  of  the  surface  what  is  the  natural 
channel,  the  course  in  which  the  water  has  long  been  peaceably  and  openly 
permitted  to  run,  will  be  considered  as  having  had  a  legitimate  origin ;  for  long 
duration  has  the  force  of  law.  If  the  owner  of  the  upper  ground  wrongfully 
directs  an  unnatural  quantity  of  water  upon  the  ground  of  a  lower  neighbor,  by 
collecting  small  streams  together  and  discharging  them  at  one  place,  or  by  any 
other  means,  his  neighbor  below  may  have  an  action  against  him,  but  he  cannot 
justify  the  erection  of  an  embankment  to  stop  the  water,  if  thereby  the  water  is 
improperly  forced  upon  another  owner.  So  in  this  case,  it  is  manifest  that  the 
Cemetery  Company  had  no  right  to  collect  into  one  place  and  discharge  upon 
the  defendant,  Riddle's  ground,  the  water  falling  upon  the  whole  surface  of  the 
hill,  and  which  before  had  discharged  itself  in  many  directions.  If  he  could  stop 
it  without  injury  to  any  but  the  Cemetery  Company,  he  had  a  right  to  do  it  ; 
but  he  cannot  do  it  to  the  injury  of  the  plaintiff, Martin.  Nor  can  the  defendant 
justify  himself  by  saying  that  he  only  turned  the  water  upon  the  road,  and  that 
it  was  the  duty  of  the  authorities  having  charge  of  the  road  to  provide  means  for 
carrving  it  off.  A  road  is  a  way  for  travel,  not  for  water,  and  it  would  be 
ruinous  to  our  public  roads  if  each  adjoining  proprietor  could  insist  upon 
discharging  the  drainage  of  his  land  upon  them,  or  preventing  the  roads  from 
being  drained  upon  his  land.  When  there  is  a  natural  channel  or  hollow  for 
discharging  the  flow  of  the  water,  it  must  be  suffered  to  remain  until  altered  by 
agreement  of  those  concerned,  and  the  water  cannot  be  turned  upon  the  road 
until  the  proper  authorities  have  provided  the  means  of  carrying  it  off."  It  is 
scarcely  necessary  to  add  that,  upon  such  a  clear  and  concise  charge  to  the  jury, 
laying  down  as  it  does  the  rights  and  duties  of  all  parties,  the  plaintiff,  the 
defendant,  the  Cemetery  Company  and  the  highway  authorities,  a  verdict  was 
given  in  favor  of  the  plaintiff,  Martin. 

This  case  was  carried  to  the  Supreme  Court  of  the  United  States,  where 
the  appeal  was  dismissed,  and  the  verdict  of  the  jury  was  approved  and 
confirmed. 

Another  case  tried  in  the  same  State  was,  Kaufman  and  others  against 
Griesemer.  The  plaintiffs,  Kaufman  and  others  and  the  defendant  Griesemer, 
owned  adjoining  lands,  and  about  thirty  rods  above  the  boundary  line  separating 
their  lands,  there  was  a  strong  spring  on  the  plaintiffs'  property,  the  natural 
outlet  of  which  was  in  the  direction  of  the  defendant's  farm,  though  the  water 
did  not  appear  to  have  reached  the  defendant's  land  before  a  ditch  dug  by  the 
plaintiffs  conveyed  it  there.  This  natural  outlet,  having  rising  ground  on  both 
sides  of  it,  served  to  carry  off  not  only  the  water  of  this  spring  so  far  as  it  came, 
but  also  the  water  from  rain  and  snow  which  fell  on  a  large  area  of  land  owned 
by  the  plaintiffs  and  others.  A  public  road  had  been  laid  out  across  this  outlet 
below  and  near  the  springs  with  a  small  bridge  composed  of  logs  and  plank,  over 
the  outlet,  leaving  a  waterway  underneath  the  bridge.  The  bridge  was  repaired 
from  time  to  time,  and  the  water  passage  under  it  cleared  of  rubbish  and  debris, 
and  finally  a  plank    waterway   or  sluiceway  was  put  in  to  conduct  the  water 


across  the  road  and  under  the  bridge.  A  short  time  before  the  action  was 
brought  the  road  authorities  abandoned  the  road,  and  then  the  plaintiffs  took 
out  the  plank  sluiceway  and  opened  a  larger  passage  for  the  water.  The 
defendant  claimed  that  this  increased  the  flow  of  the  water  upon  his  land  from 
the  plaintiffs'  springs,  and  to  prevent  it  he  erected  a  sod  dam  across  the  ditch  or 
watercourse  on  his  own  land.  This  dam  caused  the  water  to  flow  back  on  the 
plaintiffs'  land  and  they  brought  this  action. 

The  judge  who  presided  at  the  trial,  in  charging  the  jury  upon  the  facts 
above  set  out,  and  the  law  applicable  to  such  a  state  of  facts,  among  other  things, 
said :  "  One  has  no  right  to  alter  the  natural  drainage  so  far  as  to  throw  upon 
his  neighbor  waters  that  he  had  not  received  before.  A  familiar  illustration  of 
this  would  be  the  case  of  drainage  from  a  roof.  One  may  build  his  roof  as  he 
pleases,  but  not  so  as  to  throw  the  water  from  it  upon  his  neighbor's  adjoining 
lot.  And,  as  it  is  with  a  roof,  so  it  is  with  the  drainage  of  the  land  itself.  One 
may  drain  his  land  as  advantageously  to  himself  as  possible,  but  he  must  not 
acquire  that  advantage  at  the  expense  of  the  neighbor.  '  Each  of  the  neighbors/ 
says  Pothier,  '  may  do  upon  his  own  what  seemeth  good  to  him,  in  such 
manner  nevertheless  that  he  may  not  injure  his  neighboring  heritage.'  But  one 
has  no  right  to  cut  away  or  drain  natural  reservoirs  upon  his  land  whereby  he 
may  reclaim  the  land  occupied  by  the  same,  if  thereby  he  causes  more  water  to 
flow  upon  his  neighbor's  land.  The  reclamation  of  the  land  is  certainly  for  the 
advantage  of  the  common  weal  as  well  as  the  person  owning  it,  but  such 
reclamation  is  not  allowed  by  the  law  at  the  expense  of  a  contiguous  owner.  I 
have  no  right  to  make  my  property  more  valuable  by  making  my  neighbor's  less 
valuable.  Against  injuries  of  this  nature  one  may  protect  himself  by  necessary 
countervailing  structures,  and  if  some  damage  result  to  the  party  whose  actions 
rendered  such  structures  necessary,  not  more,  however,  than  may  be  advisable 
from  a  judicious  and  reasonable  exercise  of  a  right  of  self-protection,  the  party 
so  damnified  would  have  no  just  ground  of  complaint.  The  defendant  could 
have  no  right  to  prevent  the  waters  of  floods  and  freshets  flowing  where  they 
were  accustomed  to  flow.  It  was  the  plaintiff-''  right  that  such  water  should  flow 
there,  and  indeed,  all  the  waters  that  had  been  accustomed  to  flow  there." 

The  jury  returned  a  verdict  in  favor  of  the  defendant,  Griesemer.  Upon  an 
appeal  to  the  Supreme  Court  of  the  United  Sates  from  the  law  as  laid  down  by  the 
trial  judge,  the  judgment  of  the  Supreme  Court  was  delivered  by  Woodward,  J., 
who  said :  "Almost  the  whole  law  of  the  watercourses  is  founded  on  the  maxim  of 
the  Common  Law,  Aqua  currit  et  debet  ourrere,  (water  flows  naturally  and 
should  be  permitted  thus  to  flow.).  Because  water  is  descendible  by  nature,  the 
owner  of  a  dominant  or  superior  heritage  has  an  easement  in  the  servient  or 
inferior  tenement  for, the  discharge  of  all  waters  which  b}T  nature  rise  in,  or  flow 
or  fall  upon  the  superior.  This  easement  is  called  a  servitude  in  the  Roman  law, 
and  consists,  says  Pardessus,  in  the  subjection  of  the  inferior  heritage  towards 
those  whose  lands  are  more  elevated,  to  receive  the  waters  which  How  from  them 
naturally,  and,  quoting  the  Code  Civil,  he  adds,  '  This  obligation  applies  only  to 
waters  which  flow  naturally,  without  any  act  of  man  '  Those  which  come  either 
from  springs  or  from  rain  falling  directly  on  the  heritage  or  even  by  the  effect  of 
the  natural  disposition  of  the  places,  are  the  only  ones  to  which  this  expression 
of  the  law  can  be  applied.  '  It  is  not,  however,  to  be  understood,'  he  goes  on 
further  to  sa}r,  '  that  because  the  flow  of  water  must  not  be  caused  by  the  act  of 
man,  that  therefore  the  proprietor  who  transmits  water  to  the  inferior  heritage  is 
not  permitted  to  do  anything  upon  his  own  land,  that  he  is  condemned  to  aban- 
don it  to  perpetual  sterility,  or  never  vary  the  course  of  cultivation,  simply 
because  such  acts  would  produce  some  change  in  the  manner  of  discharging  the 


water.  The  law  intends  not  this.  It  prevents  only  the  immission  into  the  infer- 
ior heritage  of  the  waters,  which  would  never  have  fallen  there  by  the  disposition 
of  the  places  alone.  It  neither  would  nor  could  refuse  to  the  superior  proprietor 
the  right  to  aid  and  direct  the  natural  flow. 

Such  cases  as  Martin  against  Riddle  recognize  the  principle  that  the  superior 
owner  may  improve  the  lands  by  throwing  increased  waters  upon  his  inferior, 
through  the  natural  and  customary  channels  which  is  a  most  important  principle 
in  respect  not  only  to  agricultural,  but  to  mining  operations  also.  It  is  not  more 
agreeable  to  the  laws  of  nature,  that  waters  should  descend,  than  it  is  that  lands 
should  be  farmed  and  mined. ;  but  in  many  cases  they  cannot  be,  if  an  increased 
volume  of  water  may  not  be  discharged  through  natural  channels  and  outlets. 
The  principle  therefore  is  to  be  maintained,  but  it  should  be  prudently  applied. 
This  court  refused  to  apply  it  as  among  several  owners  of  city  lots,  each  of  whom, 
it  was  held  in  Bentz  against  Armstrong,  must  so  regulate  and  grade  his  own  lot 
as  that  the  water  which  falls  or  accumulates  upon  it  shall  not  run  upon  the  lot 
of  his  neighbor.  It  was  greatly  misapplied  by  the  plaintiffs,  when  they  supposed 
that  they  might  not  only  increase  the  ordinary  flow,  but  might  dig  a  new  chan- 
nel for  it  to  and  into  the  defendant's  land.  The  construction  of  the  sod  dam 
was  not  setting  up  a  nuisance  against  a  nuisance,  any  more  than  the  shutting  the 
door  against  an  unwelcome  visitor  is  a  nuisance.  The  only  servitude  the  plain- 
tiffs could  claim  in  the  defendant's  lands  was  that  it  should  receive  the  overff >w 
which  was  natural  and  customary,  and  the  court  throughout  their  charge  guarded 
this  right." 

Butler  against  Peck  was  a  case  tried  in  the  State  of  Ohio,  and  the  principles 
enumerated  in  the  two  preceding  cases  were  adopted.  The  court  said  :  "  The 
principle  seems  to  be  established  and  indisputable,  that  where  two  parcels  of 
land,  belonging  to  different  owners,  lie  adjacent  to  each  other,  the  lower  one  owes 
a  servitude  to  the  upper  to  receive  the  water  which  naturally  runs  from  it,  pro- 
vided the  industry  of  man  has  not  been  used  to  create  the  servitude.  Or,  in 
other  words  more  familiar  to  the  students  of  the  Common  Law,  the  owner  of  the 
upper  parcel  of  land  has  a  natural  easement  in  the  lower  parcel  to  the  extent  of 
the  natural  flow  of  water  from  the  upper  parcel  to  and  upon  the  lower.  But  to 
what  extent,  if  any,  the  owner  of  the  upper  parcel  may  gather  and  concentrate, 
by  artificial  means,  the  waters  which  fall  upon  or  originate  in  this  parcel,  and 
send  them  upon  the  lower  parcel,  and  how  far  a  due  regard  to  the  great 
interests  of  agriculture,  and  the  policy  of  our  legislation,  will  authorize  the  owner 
of  the  upper  parcel  to  go  in  facilitating,  hastening  and  to  some  extent  temporarily 
increasing  the  flow  of  the  water  from  the  upper  to  the  lower  estate,  are  questions 
not  involved  in  the  record  under  review  before  us,  and  which  we  do  not  assume 
to  decide." 

The  English  authorities  are  along  the  same  line  of  doctrine  as  the  American 
cases  above  set  forth,  and  although  the  former  deal  almost  exclusively  with  the 
subterranean  waters  in  the  eftect  produced  by  mining  operations,  it  will  be 
observed  that  the  principles  of  law  apply  equally  to  water  whether  on  the  surface 
or  underground. 

Coulson  &'  Forbes  at  page  128  say  :  "  The  principles  of  law  regulating  the 
duties  and  liabilities  of  the  owners  of  land  with  regard  to  the  escape  and  overflow 
of  waters  and  the  rights  they  have  of  protecting  their  land  from  such  overflow 
have  been  discussed  of  late  in  a  series  of  important  cases  and  seem  now  to  be 
settled  on  a  satisfactory  basis. 

The  general  principles  regulating  the  liabilities  of  landowners  with  regard 
to  the  escape  and  overflow  of  water  seems  to  be  as  follows  :  Where  the  owner  of 
land,  without  wilfulness  or  negligence,  uses  the   land  in  the  ordinary  manner  of 
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its  use,  though  mischief  thereby  accrues  to  his  neighbor,  he  will  not  be  liable  for 
damages  ;  but,  where  for  his  own  convenience,  he  diverts  or  interferes  with  the 
course  of  a  stream,  or  where  he  brings  water  upon  his  land  which  would  not 
naturally  have  come  upon  it,  even  though  in  so  doing  he  acts  without  wilfulness 
or  negligence,  he  will  be  liable  for  all  direct  and  proximate  damages,  unless  he 
can  show  that  the  escape  of  the  water  was  caused  by  an  agent  beyond  his  control, 
or  by  a  storm  which  amounts  to  vis  major,  or  the  act  of  God,  in  the  sense  that  it 
is  practically,  if  not  physically  impossible,  to  resist  it."  The  principles  of  law, 
they  proceed  to  say:  "  stated  above  having  been  held  to  apply  equally  to  water 
upon  the  .surface  and  underground,  and  in  fact  most  of  the  most  important 
decisions  have  arisen  with  regard  to  the  effects  of  mining  operations." 

Rylands  against  Fletcher  is  the  first  of  the  series  and  we  are  only  interested 
in  the  law  as  propounded  by  the  highest  court  reached  by  this  case,  namely,  the 
House  of  Lords.  Lord  Cairns,  L.C.,  says  :  "The  plaintiff  is  the  occupier  of  a  mine 
and  works  under  a  close  of  land.  The  defendants  are  the  owners  of  a  mill  in  his 
neighborhood,  and  they  propose  to  make  a  reservoir  for  the  purpose  of  keeping 
and  storing  water  to  be  used  about  their  mill  on  another  close  of  land,  which  for 
the  purposes  of  this  case  may  be  taken  as  being  adjoining  to  the  close  of  the 
plaintiff,  although,  in  point  of  fact,  some  intervening  land  lay  between  the  two. 
Underneath  the  close  of  land  of  the  defendants,  on  which  they  proposed  to 
construct  their  reservoir,  there  were  certain  old  and  disused  mining  passages  and 
works.  There  were  five  vertical  shafts  and  some  horizontal  shafts  communicat- 
ing with  them.  The  vertical  shafts  had  been  filled  up  with  soil  and  rubbish,  and 
it  does  not  appear  that  any  person  was  aware  of  the  existence  of  either 
the  vertical  shafts  or  of  the  horizontal  works  communicating  with  them. 
In  the  course  of  the  working  by  the  plaintiff  of  his  mine,  he  had  gradually 
worked  through  the  seams  of  coal  underneath  the  close,  and  had  come  in  contact 
with  the  old  and  disused  works  underneath  the  close  of  the  defendants.  In  that 
state  of  things  the  reservoir  of  the  defendants  was  constructed.  It  was  con- 
structed by  them  through  the  agency  and  inspection  of  an  engineer  and  con- 
tractor. Personally,  the  defendants  appear  to  have  taken  no  part  in  the  works 
or  to  have  been  aware  of  any  want  of  security  connected  with  them.  As  regards 
the  engineer  and  contractor,  we  must  take  ft  from  the  case  that  they  did  not 
exercise,  as  far  as  they  were  concerned,  that  reasonable  care  and  precaution 
which  they  might  have  exercised,  taking  notice,  as  they  appear  to  have  taken 
notice  of  the  vertical  shafts  filled  up  in  the  manner  I  have  mentioned.  However, 
my  Lords  when  the  reservoir  was  contructed  and  filled,  or  partly  filled  with 
water,  the  weight  of  the  water  bearing  upon  the  disused  and  imperfectly  filled  up 
vertical  shafts,  broke  through  the  shafts.  The  water  passed  down  them  and  into 
the  horizontal  workings,  and  from  the  horizontal  workings  under  the  close  of  the 
defendants  ;  it  passed  on  into  the  workings  under  the  close  of  the  plaintiff  and 
flooded  his  mine,  causing  considerable  damage  for  which  this  action  was  brought. 

The  Court  of  the  Exchequer,  when  the  special  case  stating  the  facts  to  which  I 
have  referred  was  argued,  was  of  opinion  that  the  plaintiff  has  established  no 
cause  of  action.  The  Court  of  Exchequer  Chamber,  before  which  an  appeal  from 
this  judgment  was  argued,  was  of  a  contrary  opinion,  and  the  judges  there  unani- 
mously arrived  at  the  conclusion  that  there  was  a  cause  oi  action,  and  that  the 
plaintiff  was  entitled  to  damages.  My  Lords,  the  principles  on  which  the  case 
must  be  determined  appear  to  me  extremely  simple.  The  defendants,  treating 
them  as  the  owners  and  occupiers  of  the  close  on  which  the  reservoir  was  con- 
structed, might  lawfully  have  used  their  close  for  any  purpose  for  which  it  might 
in  the  ordinary  course  of  the  enjoyment  of  land  be  used ;  and  if,  in  what  I  may 
term  the   natural  uses  of  that  land  there  had   been    anv  accumulation  of  water, 
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either  on  the  surface  or  underground,  and  if  by  the  operation  of  the  laws  of 
nature  that  accumulation  of  water  had  pissed  off  into  the  close  occupied  by  the 
plaintitf ,  the  plaintiff  could  not  have  complained  that  that  result  had  taken  place. 
If  he  desired  to  guard  himself  against  it,  it  would  have  lain  upon  him  to  have 
done  so  by  leaving  or  interposing  some  barrier  between  his  close  and  the  close  of 
the  defendants,  in  order  to  have  prevented  that  operation  of  the  laws  of  nature. 

As  an  illustration  of  that  principle,  I  may  refer  to  a  case  which  was  cited  in 
the  argument  before  your  lordships,  the  case  of  Smith  against  Kenrick  in  the 
Oonrt  of  Common  Pleas,  which  decided  that  where  the  owner  of  a  coal  mine  on  a 
higher  level  worked  out  the  whole  of  his  coal  in  the  ordinary  way,  leaving  no 
barrier  between  his  mine  and  the  mine  on  a  lower  level,  so  that  the  water  per- 
colating into  the  upper  mine  flowed  into  the  lower  mine  and  obstructed  the  owner 
in  getting  his  coal,  it  was  held  that  the  owner  of  the  lower  mine  had  no  ground 
of  complaint.  On  the  other  hand,  if  the  defendants,  not  stopping  at  the  natural 
use  of  the  close,  had  desired  to  use  it  for  any  purpose,  which  I  may  term  a  non- 
natural  use,  for  the  purpose  of  introducing  into  the  close  that  which  in  its  natural 
•condition  was  not  in  or  upon  it,  for  the  purposes  of  introducing  water  either 
above  or  below  ground,  in  quantities  and  in  a  manner  not  the  result  of  any  work 
or  operation  on  or  under  the  land  ;  and  if,  in  consequence  of  their  doing  so,  or  in 
consequence  of  any  imperfection  in  the  mode  of  doing  so,  the  water  came  to 
■escape  and  pass  off  into  the  close  of  the  plaintiff,  then  it  appears  to  me  that  that 
which  the  defendents  were  doing,  they  were  doing  at  their  own  peril  ;  and  if  in 
the  course  of  their  doing  it,  the  evil  arose  to  which  I  have  referred,  the  evil, 
nameljT,  of  the  escape  of  the  water  and  its  passing  away  to  the  close  of  the  plain- 
tiff, then  for  the  consequences  of  that,  in  my  opinion,  the  defendants  would  be 
liable  As  the  case  of  Smith  against  Kenrick  is  an  illustration  of  the  first  prin- 
ciple to  which  I  have  referred,  so  also  the  second  principle  to  which  I  have 
referred  is  well  illustrated  by  another  case  in  the  same  court,  the  case  of  Baird 
against  Williamson,  which  was  also  cited  in  the  argument  at  the  bar  and  decides, 
that  where  the  owner  of  an  upper  mine  did  not  merely  suffer  the  water  to  flow 
through  his  mine,  but  pumped  up  quanities  of  water  which  passed  into  the  plain- 
tiff's mine,  in  addition  to  that  which  would  have  naturally  reached  it,  and  so 
•occasioned  him  damage,  it  was  held  that,  though  this  was  done  without  negli- 
gence and  in  the  due  working  of  the  defendant's  mine,  yet  he  was  responsible  for 
damages  so  occasioned.  My  Lords,  these  simple  principles,  if  they  are  well 
founded,  as  it  appears  to  me  they  are,  really  dispose  of  this  case.  The  same 
result  is  arrived  at  on  the  principles  referred  to  by  Mr.  Justice  Blackburn  in  his 
judgment  in  the  Court  of  the  Exchequer  Chamber,  where  he  states  the  opinion  of 
that  court  as  the  law  in  these  words  :  '  We  think  that  the  true  rule  of  law  is 
that  the  person  who,  for  his  own  purposes,  brings  on  his  land  and  collects  and 
keeps  there  anything  likely  to  do  mischief  if  it  escapes,  must  keep  it  at  his  peril ; 
and  if  he  does  not  do  so,  he  is  prima  facie  answerable  for  all  damage  which  is 
the  natural  consequence  of  its  escape.  He  can  excuse  himself  by  showing  that 
the  escape  was  owing  to  the  plaintiff's  default,  or  perhaps  that  the  escape  was 
the  consequence  of  vis  major  or  the  act  of  God.  But  as  nothing  of  this  sort 
•exists  here  it  is  unnecessary  to  imagine  what  excuse  would  be  sufficient.  The 
general  rule,  as  above  stated,  seems  on  principle  just.  The  person  whose  grass  or 
corn  is  eaten  down  by  the  escaping  cattle  of  his  neighbour,  or  whose  mine  is 
flooded  by  the  water  from  his  neighbors  reservoir,  or  whose  cellar  is  invaded  by 
the  filth  from  his  neighbor's  privy,  or  whose  habitation  is  made  unhealthy  by  the 
fumes  and  noisome  vapors  from  his  neighbor's  alkali  works,  is  damnified  without 
any  fault  of  his  own  ;  and  it  seems  but  reasonable  and  just  that  the  neighbor 
who  has  brought  something  on  his  own  property  (which  was  not  naturally  there) 
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harmless  to  others  as  long  as  it  is  confined  to  his  own  property,  but  which  he 
knows  will  be  mischievous  if  it  gets  on  his  neighbors'  should  be  obliged  to  make 
good  the  damage  which  ensues  if  he  does  not  succeed  in  confining  it  on  his  own 
property.  But  for  his  act  of  bringing  it  there  no  mischief  would  have  occurred, 
and  it  seems  but  just  that  he  should  at  his  peril  keep  it  there,  so  that  no  mischief 
may  accrue,  or  answer  for  the  natural  and  anticipated  consequence.  And  upon 
authority  this,  we  think  it  is  established  by  law,  whether  the  things  so  brought  be 
beasts,  or  water,  or  filth,  or  stenches.'  My  Lords,  in  that  opinion,  I  must  say  I 
entirely  concur.  Therefore,  I  move  your  Lordships  that  the  judgment  of  the 
Exchequer  Chamber  be  affirmed  and  the  present  appeal  be  dismissed  with  costs." 

The  Court  of  Appeal  in  England  followed  the  above  decision,  and  has  held 
that,  if  anyone,  by  artificially  raising  the  surface  of  his  own  land,  causes  water, 
even  though  arising  from  natural  rainfall,  to  pass  to  his  neighbor's  land,  and  thus 
substantially  to  interfere  with  his  enjoyment,  he  will  be  liable  to  an  action  at  the 
suit  of  him  who  is  injured.  This  liability  is  limited  to  liability  for  allowing 
things,  in  themselves  offensive,  to  pass  to  a  neighbor's  property,  to  the  prejudice 
of  his  enjoyment  thereof.  In  the  same  way  where  an  artificial  drain  was,  for 
the  convenience  of  a  person,  constructed,  and  thereby  water  and  sewage  was 
brought  upon  his  land  and  they  flowed  from  his  land  upon  and  flooded  the  land 
of  an  adjoining  owner,  it  was  held  that  he  was  liable,  although  unaware  of  the 
existence  of  the  drain,  and  consequently  of  its  want  of  repair. 

It  has  also  been  held,  that  the  occupier  of  a  house  is  liable  for  the  continuance 
of  such  a  nuisance  as  the  penetration  of  damp  from  an  artificial  mound  upon 
which  bis  stable  stood,  though  it  had  been  put  there  before  he  took  possession. 

Another  application  of  the  same  law  is  made  to  the  diversion  of  natural 
watercourses.  Water  flowing  down  a  natural  channel  may  cause  some  damage  to 
an  owner  whose  lands  lie  alongside,  but  should  the  channel  be  diverted  by  sub- 
stituting an  artificial  channel  the  greatest  care  is  required  in  the  construction  of 
the  same,  so  that  it  may  not  overflow  and  cause  greater  damage  than  had  been 
sustained,  before  such  diversion,  by  the  same  lands. 

Crompton  against  Lea  was  a  case,  where  the  owner  of  a  mine  on  a  higher 
level  was  restrained  by  an  injunction  from  working  his  mines  so  near  a  river 
flowing  over  it,  as  to  cause  the  waters  of  that  river  to  flow  into  another  mine  on 
a  lower  level.  Vice-Chancellor  Hall,  in  the  course  of  his  judgment  said:  "  I  do 
not  see  why  a  mine  owner  who  is  lower  dowTn  should  be  in  a  worse  position,  or 
less  entitled  to  complain  of  an  injury  occurring  to  him  from  such  an  act,  such  as 
throwing  down  of  water  upon  him,  than  a  riparian  proprietor,  or  one  considerably 
inland.  If  any  injury  should  accrue  in  consequence  of  the  interference  with  the 
flow  of  a  river  in  that  way,  I  do  not  see  why  any  person  who  sustains  any  injuiy 
in  consequence  of  that  which  must  be  a  wrong  to  somebody,  is  in  a  worse  posi- 
tion than  other  persons  who  would  have  an  undoubted  remedy." 

The  above  case  was  followed  by  the  court  in  a  case  of  Fletcher  against 
Smith.  Here  the  defendant's  mine  was  on  a  higher  level  than  that  of  the  plaintiff, 
and  over  the  surface  of  defendant's  land,  were  certain  hollows  or  springs  partly 
caused  by,  and  partly  made  to  aid  defendant's  workings.  Across  the  surface  of 
their  land  ran  a  watercourse,  which  in  the  year  I860  the  defendants  diverted 
into  a  new  artificial  channel,  In  1871,  owing  to  an  exceptionally  heavy  rainfall, 
the  banks  of  the  artificial  course  which  though  sufficient  in  all  ordinary  seasons 
to  confine  the  water,  burst  and  overflowed,  the  water  escaping  into  the  hollows 
and  openings  and  thence  by  cracks  and  fissures  passed  on  into  the  mine  of  the 
plaintiff. 

On  the  trial  Pollock  B.  left  five  questions  to  the  jury  and  which  they 
answered  as  follows  : — 
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1st.  Was  the  mine  flooded  from  natural  causes,  or  from  anything  done  by  the 
defendants  ? 

Ans.  From  the  acts  of  the  defendants. 

2nd.  (a)  Was  the  flooding  occasioned,  in  whole  ur  in  part,  by  the  diversion 
of  the  stream  ? 

Ans.  In  part,  and  chiefly  by  the  diversion  of  the  stream. 

2nd.  (b)  Or  by  the  deficient  condition  of  the  new  channel  and  the  banks 
thereof  ? 

Ans.  By  the  condition  of  the  new  channel. 

2nd.  (c)  Was  the  stream  in  its  diverted  course  more  likely  to  overflow  in 
time  of  flood,  and  would  its  overflow  do  more  damage  than  if  it  had  been  allowed 
to  flow  in  its  former  channel  ? 

Ans.  The  stream  in  its  diverted  course  would  be  more  likely  to  overflow,  and 
so  do  more  damage  to  the  plaintiff*. 

3rd.  Was  the  flooding  occasioned  by  the  failure  of  the  diverted  channel,  or 
other  means  to  intercept  the  surface  on  the  broken  ground  ? 

Ans.  Yes. 

4th.  Was  the  flooding  caused,  not  by  the  insufficiency  of  the  channel,  but 
by  the  result  of  the  exceptional  rainfall  ? 

Ans.  The  rainfall  was  exceptional,  but  the  new  channel  was  insufficient. 

5th.  Was  what  was  done  by  the  defendants  in  the  ordinary,  reasonable  and 
proper  working  of  their  mine  ? 

Ans.  Yes,  if  the  diversion  of  the  stream  had  been  properly  executed. 

The  verdict  was  entered  for  the  plaintiff,  and  on  appeal  the  verdict  wa»s  held  to 
be  right  and  was  affirmed,  and  on  a  further  appeal  to  the  House  of  Lords  the 
decision  was  again  held  to  be  right  and  was  again  affirmed.  Their  lordships  were 
of  opinion  that  as  the  jury  had  found  the  new  channel  not  to  be  so  efficient  as  the 
old  one,  and  therefore,  not  sufficient  to  carry  off  rainfall,  not  exceptional,  the 
defendants  were  responsible  at  all  events.  The  duty  imposed  on  persons  so 
altering  a  natural  channel  is  stated  by  Lord  Penzance,  in  whose  opinion  the 
remainder  of  the  House  concurred.  He  said:  "In  diverting  it,  what  were  those 
obligations  ?  Was  it  enough  to  make  the  new  and  artificial  channel  as  efficient, 
but  no  more  so  than  the  old  and  natural  one,  so  that  whatever  defects,  incapacity 
or  otherwise  the  old  one  might  have  had,  might  without  responsibility,  be  pro- 
duced in  the  new  one.  Or,  secondly,  were  they  bound  (as  they  for  their  own 
convenience,  were  making  anew  and  artificial  watercourse)  to  construct  it  in' 
such  a  manner  that  it  would  be  capable  of  carrying  off  the  water  that  might  flow 
into  it  from  all  such  floods  and  rainfalls  as  might  reasonably  be  anticipated  to 
happen  in  that  locality  ?  Or,  thirdly,  were  they  bound  to  make  provisions  for  all 
such  quantities  of  water  as  might  possibly  be  discharged  into  it  from  any  more 
rainfall,  however  heavy,  however  unusual,  and  however  contrary  to  all  previous 
experience  ?  For  my  own  part  I  am  inclined  to  think  that  the  second  proposi- 
tion defines  the  true  measure  of  the  defendant's  obligations,  but  I  desire  to  express 
no  positive  opinion  to  that  effect." 

The  next  question  to  be  considered  is  how  far  an  extraordinary  rainfall,  vis 
major,  or  the  act  of  God,  will  excuse  a  party  from  liability. 

This  is  very  fully  discussed  in  the  case  of  Nichols  against  Marsland,  where 
the  defendant  formed  artificial,  ornamental  pools  by  damming  up  a  natural  stream, 
and  an  extraordinary  rainfall  burst  the  dams  and  injured  the  plaintiff's  property, 
and  the  jury  found  that  there  was  negligence  in  the  construction  and  mainten- 
ance of  the  pools,  and  that  the  flood  was  so  great  that  it  could  not  reasonably 
have  been  anticipated,  though  if  it  had  been  anticipated  the  effect  might  have 
been  prevented,  it  was  held  that  this  was  in  substance  a  finding   that   the  escape 
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of  the  water  was  caused  by  the  act  of  God  or  vis  major,  and  that   the  defendant 
was  not  liable. 

Mellish,  L.  J .,  delivering  the  judgment  of  the  court  said:  "  It  appears  to  me 
that  we  have  two  questions  to  consider  :  first  the  question  of  law.  Can  the 
defendant  excuse  herself  by  showing  that  the  escape  of  water  was  owing  to  vis 
major,  or  as  it  is  termed  in  the  book  the  '  Act  of  Cod  '  ?  Secondly,  if  she  can, 
did  she  in  fact  make  out  that  the  escape  was  so  occasioned  ? 

Now  with  respect  to  the  first  question,  the  ordinary  rule  of  law  is,  that  when 
the  law  creates  a  duty  and  the  party  is  disabled  from  performing  it  without  any 
default  of  his  own — by  the  Act  of  God  or  the  king's  enemies — the  law  will 
excuse  him  ;  but  when  a  party  by  his  own  contract  creates  a  duty  he  is  bound  to 
make  it  good,  notwithstanding  any  accident  by  inevitable  necessity.  We  can  see 
no  good  reason  why  that  rule  shall  not  be  applied  to  the  case  before  us.  The 
duty  of  keeping  the  water  in  and  preventing  its  escape  is  a  duty  imposed  by  the 
law,  and  not  one  created  by  contract.  If,  indeed,  the  making  of  a  reservoir  was 
a  wrongful  act  in  itself,  it  might  be  light  to  hold  that  a  person  could  not  escape 
from  the  consequences  of  his  own  wrongful  act.  But  it  seems  to  us  absurd  that 
the  making  or  the  keeping  of  a  reservoir  is  a  a  wrongful  act  in  itself.  The- 
wrongful  act  is  not  the  making  or  keeping  the  reservoir,  but  allowing  or  causing 
the  water  to  escape.  If,  indeed,  the  damages  were  occasioned  by  the  act  of  the 
party  without  more,  as  a  man  accumulates  water  on  his  land,  but  owing  to  the 
peculiar  nature  or  condition  of  the  s6il  the  water  escapes  and  does  damage  to  his- 
neio'hbor, —  the  case  of  Rylands  against  Fletcher,  establishes  that  he  must  be 
liable.  The  accumulation  of  wrater  in  a  reservoir  is  not  in  itself  wrongful  :  but 
the  makino-  it  and  suffering  the  water  to  escape,  if  damage  ensue,  constitutes  a 
wrono-.  But  the  present  case  is  distinguishable  from  Rylands  against  Fletcher 
in  this — an  act  in  itself  lawful,  which  alone  leads  to  the  escape  of  water,  and  so, 
renders  wrongful  that  which  but  for  such  escape  would  have  been  lawful,  it  is  the 
supervening  vis  major  of  the  water  caused  by  the  Hood  which,  superadded  to  the 
water  on  the  reservoir  (which  of  itself  would  have  been  innocuous),  caused  the 
disaster.  A  defendant  cannot,  in  our  opinion,  be  properly  said  to  have  caused  or 
allowed  the  water  to  escape,  if  the  act  of  God  or  the  Queen's  enemies  destroyed 
it  in  conducting  some  warlike  operations,  it  would  be  contrary  to  all  reason  and 
justice  to  hold  the  owner  of  the  reservoir  liable  for  any  damage  that  might  be 
done  by  the  escape  of  the  water.  We  are  of  opinion,  therefore,  that  the  defendant 
was  entitled  to  excuse  herself  by  proving  that  the  water  escaped  by  the  act  of 

God. 

The  remaining  question  is,  did  the  defendant  make  out  that  the  escape  of 
water  was  owing  to  the  act  of  God  ? 

Now,  the  jury  have  distinctly  found,  not  only  that  there  was  no  negligence 
in  the  construction  and  maintenance  of  the  reservoirs,  but  that  the  flood  was  so 
great  that  it  could  not  reasonably  have  been  anticipated,  although  if  it  had  been 
anticipated,  the  effect  might  have  been  prevented ;  and  this  seems  to  us  in  sub- 
stance that  the  escape  of  water  was  owing  to  the  act  of  God.  However  great 
the  flood  had  been,  if  it  had  not  been  greater  than  floods  that  had  happened  before 
and  might  be  expected  to  occur  again,  the  defendant  might  not  have  made  out 
that  she  wras  free  from  fault,  but  we  think  she  ought  not  to  be  held  liable  because 
she  did  not  prevent  the  effect  of  an  extraordinary  act  of  nature  which  she  could 
not  anticipate. 

In  the  late  case  of  Nugent  against  Smith,  we  held  that  a  earner  might  be- 
protected  from  liability  for  a  loss  occasioned  by  the  Act  of  God,  if  the  loss  by 
no  reasonable  precaution  could  be  prevented,  although  it  was  not  absolutely 
impossible  to  prevent  it.     It  was  indeed  ingeniously  argued   for  the    appellant,. 
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that  at  any  rate  the  escape  of  the  water  was  not  owing  solely  to  the  act  of  God, 
because  the  weight  of  water  originally  in  the  reservoirs  must  have  contributed 
to  break  down  the  dams  as  well  as  the  extraordinary  quantity  of  water  brought  in 
by  the  flood.  We  think,  however,  that  the  extraordinary  quantity  of  water  brought 
in  by  the  flood  is,  in  point  of  law,  the  sole  proximate  cause  of  the  escape  of  the 
water.     It  is  the  last  drop  which  makes  the  cup  overflow." 

It  has  been  seen  that  the  maxim  of  the  Common  Law,  aqua  currit  et  debit 
eurrere,  which,  being  freely  translated,  means  that  water  bv  nature  runs  down- 
wards and  nothing  should  stop  it,  forms  the  basis  upon  which  all  law  of  whatso- 
ever kind  must  of  necessity  rest.  Any  violation  of  this  principle  on  the  part  of 
human  wisdom,  whether  by  the  individual  owner  of  land,  or  by  the  most  skilled 
and  experienced  engineer,  or  by  the  collective  intelligence  of  legislators,  cannut 
result  in  anything  else  than  disaster,  more  or  less  serious. 

If,  however,  the  intelligence  of  man  accepts  the  law  as  ordained  by  a  higher 
intelligence,  and  simply  applies  his  efforts  to  the  following,  guiding  and  directing 
of  such  law,  it  will  be  found  that  the  course  has  been  wisely  adopted  by  the 
advantage  secured  by  the  combined  effort. 

The  Romans,  from  whom  we  derive  so  much  of  our  civil  and  criminal  law, 
were  not  slow  to  perceive  the  gain  of  following  nature,  and  it  is  to  their  licrht 
and  their  language  that  we  are  indebted  for  the  maxim  above  mentioned. 

France,  through  her  great  jurist  Pothier,  constitutes  the  connecting  link 
between  its  latin  origin  and  its  general  adoption  and  application  by  courts  of 
justice,  as  well  in  Great  Britain  as  on  the  American  continent.  He  was  born  at 
the  dawn  of  the  18th  century,and  was  a  judge  successively  of  several  courts,  and  was 
in  1749  appointed  professor  of  French  law.  He  wrote  several  treatises  on  different 
branches  of  law,  some  of  which  have  been  translated  into  English  and  are  cited  and 
followed  on  principle  and  justice. 

For  the  purpose  of  summing  up  the  provisions  of  the  Common  Law  as  com- 
pared with  the  Civil  Law,  a  quotation  from  Gould  on  waters  (1891  edition)  will 
place  them  in  juxtaposition  so  that  the  difference  can  be  seen  at  a  glance. 

At  section  225,  page  523,  he  says  :  "  According  to  the  rule  of  the  Common 
Law,  which  is  accepted  in  England,  Massachusetts,  Maine,  Vermont,  New  York, 
New  Hampshire,  Rhode  Island,  New  Jersey,  Michigan,  Minnesota,  Wisconsin,  etc., 
a  landowner  may  appropriate  to  his  own  use,  or  expel  from  his  land,  all  mere 
surface  water  or  superficially  percolating  waters,  in  draining  his  soil  for  agricul- 
ture, in  collecting  it  for  domestic  purposes,  or  for  the  sole  purpose  of  depriving  an 
adjoining  owner  of  it,  and  any  person  from  whose  land  it  is  withheld,  or  whose 
water  supply  is  depleted,  will,  in  the  absence  of  any  express  grant,  have  no  rio-ht 
of  action  for  such  obstruction  or  diversion.  In  New  Hampshire  a  landowner  may 
disturb  the  natural  course  of  the  drainage  only  to  the  degree  necessarv  in  the 
reasonable  use  of  his  own  land,  and  what  is  such  reasonable  use  is  ordinarihr  for 
the  jury  to  determine  under  appropriate  instructions." 

At  section  266,  same  page,  he  says :  "  By  the  Civil  Law,  the  lower  of  two 
adjacent  estates  owes  a  servitude  to  the  upper  to  receive  all  the  natural  drainage  • 
and  the  lower  owner  cannot  reject,  nor  can  the  upper  withhold  the  supply, 
although  either,  for  the  sake  of  improving  his  land  according  to  the  ordinarv 
modes  of  good  husbandry,  may  somewhat  interfere  with  the  natural  flow  of  the 
water.  Interference  with  the  natural  flow  of  the  surface  water  is  regarded  as  a 
nuisance,  for  which  nominal  damages  my  be  recovered  without  proof  of  actual 
damage,  and  which  may  be  restrained  by  injunction,  when  the  injury,  as  in  the 
case  of  an  embankment  obstructing  the  flow  of  the  water,  is  permanent  and  con- 
tinuing.    The  courts  of  Pennsylvania,  Illinois,  North  Carolina,  Alabama,  Tennese  • 
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California  and  Louisana  have  adopted  this  rule,  and  it  has  been  referred  to  with 
approval  by  the  courts  of  Ohio  and  Missouri." 

It  must  constantly  be  borne  in  mind  that  the  above  rules  are  laid  down  for 
application  to  surface  and  subterraneous  waters  only,  and  are  not  to  be  applied  to 
streams  and  natural  watercourses  properly  so  called.  The  maxim,  when  applied 
to  streams  and  natural  watercourses,  has  no  exception  or  abridgement.  On  the 
contrary,  it  is  general  and  absolute  in  its  adoption  in  courts  of  Great  Britain  and 
the  United  States.  When,  however,  the  subject  matter  for  decision  turns  upon 
the  rights  and  duties  of  the  proprietors  of  land  to  the  using  or  getting  rid  of  the 
surface  water  for  the  better  cultivation  of  the  land,  or  the  increasing  or  diminish- 
ing of  the  subterraneous  water  by'  the  mine-owner  in  the  ordinary  working  of  his 
mines,  then,  and  only  then,  does  the  Common  Law  rule  cease  to  be  in  touch  and 
harmony  with  that  laid  down  by  the  Civil  Law. 

We  have  already  given  the  definition  of  a  river  or  natural  watercourse  as 
laid  down  by  the  eminent  authority,  Woolrych,  and  we  now  quote  Gould  on 
waters  for  the  definition  of  surface  water.  He  says  in  section  263,  page  520  : 
"  Water  spread  over  the  surface  of  the  land,  or  gathering  into  natural  depressions, 
or  into  swam]  s  or  bayous,  or  precolating  the  soil  beneath  the  surface,  if  flowing 
in  no  definite  channel,  does  not  constitute  a  watercourse,  and  is  not  subject  to  the 
principles  of  law  regulating  the  rights  of  riparian  owners.  Surface  water  may  be 
said  to  form  a  watercourse  at  the  point  where  it  begins  to  form  a  reasonably  well- 
defined  channel  with  bed,  banks  or  sides,  and  current,  although  the  stream  itself 
may  be  very  small,  and  the  water  may  not  flow  continuously ;  and  surface  water 
ceases  to  be  such  after  entering  within  the  banks  of  a  watercourse,  or  forming  a 
lake.  Mere  surface  drainage  through  a  ditch  extending  across  different  tracts  of 
land  does  not  form  a  watercourse.  By  the  Common  Law  no  right  can  be  claimed, 
by  natural  right,  in  the  flow  of  surface  water,  and  its  detention,  repulsion  or 
diversion  is  not  an  actionable  injury,  even  when  injury  results  to  others.  If  the 
gist  of  a  cause  of  action  is  the  diversion  of  the  water  of  a  brook  or  watercourse, 
this  is  an  essential  and  material  averment  that  the  plaintiff  must  prove  in  order 
to  maintain  his  action,  and  it  is  a  variance  to  show  that  the  defendant's  act 
drained  more  surface  water,  or  water  from  a  swamp  or  lake  and  he  is  not  entitled  to 
divert  water  therefrom  to  their  injury." 

The  above  definition,  consisting  as  it  does  of  various  conditions  of  land  sur- 
face with  water  distributed  thereon  in  certain  and  definite  cases,  is  based  upon 
and  compiled  from  legal  decisions  in  Great  Britain  and  America.  Were  it  possible 
to  define  with  exactness  the  varying  conditions  or  dispositions  of  land  and  water 
in  all  criven  cases,  what  would  constitute  a  stream,  brook,  or  natural  watercourse, 
and  relegate  all  that  remains  to  what  may  be  termed  non-natural  watercourses  ; 
and  at  the  same  time  permanently  settle  the  law  applicable  to  each  class  within 
the  prescribed  limits  of  fact,  a  fruitful  source  of  litigation  would  be  cut  off.  De- 
sirable as  this  condition  of  things  would  be,  and  endurable  as  the  memory  of  the 
promoters  of  it  might  become,  by  bringing  it  about,  as  long  as  the  surface  of  the 
earth  is  diversified  by  everchanging  distribution  of  water  in  constantly  varying 
proportions,  in  lake,  river,  pond,  pool,  swale,  swamp,  ravine,  gorge,  gully,  etc.,  so 
long  it  will  '  e  above  and  beyond  the  reach  of  human  intelligence  to  accomplish 
the  much  "coveted  object.  The  fighting  ground  must  remain  while  the  facts  vary, 
but  it  cannot  be  doubted  that  it  is  the  duty  of  all  true  legislation  to  confine  and 
restrict  the  disputed  territory  within  the  narrowest  possible  compass.  In  sup- 
port of  this  position  it  will  be  useful  to  again  quote  from  Gould  on  waters, 
>eet  ion  264,  page  522:  "A  stream,"  the  writer  says,  "does  not  cease  to  be  a 
watercourse  and  become  mere  surface  water  because  at  a  certain  point  it  spreads 
over  a  level   meadow    several  rods  in  width,  and   flows  for  a   distance  without 
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defined  banks  before  flowing  again  in  a  defined  channel.  In  broken  regions  of 
country,  intersected  by  deep  ravines,  or  surrounded  by  high,  steep  hills,  or  bluffs, 
down  which  large  quantities  of  water  from  rain  or  melted  snow  rush  rapidly, 
after  attaining  the  volume  of  a  small  river,  and  usually  following  a  well-defined 
channel,  the  Common  Law  rules  applicable  to  ordinary  surface  water  do  not 
necessarily  apply.  In  many  respects  such  waters  partake  more  of  the  nature  of 
natural  streams  than  of  ordinary  surface  water,  and  to  a  certain  extent  are 
governed  by  the  same  rules,  and  no  one  has  a  right  to  obstruct  or  divert  such 
waters  so  as  to  cast  them  on  the  property  of  others  to  their  injury.  But,  in 
general,  in  order  to  constitute  a  watercourse  the  channel  and  banks  formed  by 
the  flowing  of  the  water,  must  present  to  the  eye,  on  a  casual  glance,  the  unmis- 
takable evidence  of  the  frequent  action  of  running  water." 

Up  to  this  point  in  our  investigation  we  have  had  the  assistance  and  guid- 
ance of  eminent  jurists,  and  judges,  both  ancient  and  modern,  and  the  only 
requisites  on  our  part,  were  the  perseverence  and  confidence  of  followers.  Hence- 
forth our  guides  will  be  less  numerous,  and  our  own  investigation  correspond- 
ingly more  tardy,  while  the  scope  of  our  inquiry  widens  out  into  fields  traversed 
by  a  network  of  opinions,  dicta,  and  decisions  standing  sentry  at  every  turn  and 
pointing  with  unsteady  balance  towards  whatever  may  appear  as  the  abode  of 
equity  and  justice.  What  a  revulsion  of  feeling  is  produced  by  some  learned 
judge  when  delivering  a  clear  and  well-reasoned  judgment,  in  which  every 
sentence  is  most  gracefully  turned,  and  every  principle  enunciated  appeals  to 
the  justice  and  common  sense,  to  find  a  series  of  questions  of  the  highest  import- 
ance asked  with  the  expectation  and  delight  of  having  his  views  in  answer 
thereto,  and  instead  of  gratification  the  greatest  disappointment  is  felt  upon 
reaching  the  expression :  "  But  these  are  questions  not  involved  in  the  record 
under  review  before  us." 

Here  is  a  case  directly  in  point.  A  case  was  tried  in  the  court  of  the  State 
of  Ohio  in  which  one  Bentz  was  plaintiff,  and  one  Armstrong  was  defendant,  the 
particulars  of  which  we  have  already  given  and  in  which  the  court  said :  "  But 
to  what  extent,  if  any,  the  owner  of  the  upper  parcel  may  gather  and  concentrate 
by  artificial  means,' the  waters  which  fall  upon  or  originate  on  this  parcel,  and  send 
them  upon  the  lower  parcel ;  and  how  far  a  due  regard  to  the  great  interests  of 
agriculture,  and  the  policy  of  our  legislation,  will  authorize  the  owner  of  the 
upper  parcel  to  go  in  facilitating,  hastening,  and  to  some  extent  temporarily 
increasing,  the  flow  of  water  from  the  upper  to  the  lower  estate,  are  questions  not 
involved  in  the  record  under  review  before  us  and  which  we  do  not  assume  to 
decide." 

Having  looked  abroad  for  light  from  the  Common  Law,  and  also  the  law  of 
the  civilians,  it  now  becomes  our  duty  to  turn  our  attention  to  a  narrower  sphere, 
namely :  The  Province  of  Ontario.  We  take  it  that  the  rights  and  duties  of 
riparian  owners  in  rivers  and  other  bodies  of  water  of  a  similar  extent  do  not,  of 
necessity,  arise  in  the  inquiry  directed  by  our  commission.  This  consideration 
may  now,  to  a  very  large  extent,  if  not  altogether,  be  eliminated  from  further 
review.  The  same  disposition  may  be  made  of  the  rights  of  the  lower  proprietors 
to  have  the  waters  from  rivers  and  streams  come  down  from  the  upper  proprie- 
tors in  undiminished  quantity  for  milling  and  other  purposes.  The  great  com- 
plaint coming  from  all  sections  of  low-lying  lands  in  the  Province,  is  that  of 
sending  too  much  water  down  upon  their  lands  without  a  proper  and  sufficient 
outlet  being  provided  for  the  safe  conveyance  of  such  water  to  an  outlet,  so  that 
no  injury  to  their  lands  and  crops  may  result  by  its  escape  from  the  channel,  over 
and  upon  their  lands.  The  upper  proprietors  also  complain  that  they  have 
rights  as  well  as  the  lower  owners,  and  that  they  should  not  be  held  liable  for 
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damages  caused  by  the  drainage  of  water  from  their  lands  in  the  ordinary  course 
of  good  husbandry,  nor  should  they,  under  the  law  of  the  Province,  be  forced  by 
assessment  upon  their  lands  to  pay  as  much,  or  nearly  as  much,  for  the  enlarge- 
ment of  natural  watercourses,  or  the  construction  of  artificial  channels,  as  the 
lower  proprietors. 

It  shall  be  our  earnest  endeavour  to  fairly  and  fully  consider  the  complaints 
from  the  various  sections  of  the  Province  which  we  have  been  requested  to  visit. 
and  also  from  other  quarters  from  which  information  has  been  obtained  by  com- 
munication, and  to  point  out  as  well  as  we  can  in  what  way  the  various  statutes 
of  the  Province  respecting  drainage  produce  results  at  variance  with  our  conceived 
and  considered  opinion  of  justice  between  one  class  of  ratepayers  and  another. 


CHAPTER    II. 

The  sources  from  which  information  was  sought  on  the  drainage  laws  of  the 
Province,  were  limited  to  such  parts  of  Ontario  as  were  more  particularly  inter- 
ested. The  drainage  provisions  of  the  Municipal  Act  are,  as  a  general  rule,  set  in 
motion  by  the  petition  of  the  owners  of  land  to  be  benefited  to  the  council  of  the 
municipality  in  which  the  land  is  situated.  When  a  petition  is  not  necessary  the 
council  procures  the  services  of  an  engineer,  who  is  sent  on  to  make  an  examina- 
tion, to  provide  plans,  specifications  and  estimates  of  the  work  to  be  done,  and  to 
assess  the  cost  thereof  upon  the  lands  and  roads  liable  for  contribution.  The 
report,  including  the  assessment,  is  made  to  the  council,  and  it  is  for  them  to 
determine  whether  the  report  shall  be  adopted  and  the  work  provided  by  it  be 
executed  or  not,  as  to  them  seems  best.  In  certain  cases  the  council  may  proceed 
even  without  an  engineer.  Municipal  councils  are,  therefore,  under,  the  express 
provisions  of  the  Act,  put  in  the  best  position  for  observing  and  finding  out  any 
defects  in  the  laws,  which  they  are  so  frequently  required  to  set  in  motion,  with 
the  view  of  accomplishing  a  desired  result.  No  class  of  men  could  give  more 
information  than  those  who  have  had,  as  part  of  their  duties,  the  carrying  out  of 
the  laws  in  all  their  bearings  and  in  all  their  details.  The  aim  of  the  Commis- 
sion was  to  obtain  from  members  and  ex-members  of  municipal  councils,  the 
difficulties  found  by  them  in  the  application  of  the  laws.  Another  source  of 
information,  upon  certain  provisions,  was  derived  from  the  clerks  of  the\different 
municipalities.  The  engineers,  whose  knowledge  and  skill  are  so  much  required 
under  our  drainage  laws,  also  gave  their  experience  and  stated  their  grievances 
and  difficulties,  in  so  far  as  their  duties  are  laid  down  by  the  statute.  Many 
others,  who  did  not  belong  to  any  of  the  classes  already  mentioned,  but  who  were 
interested  in  drainage,  appeared  before  the  Commission  and  expressed  their  views 
upon  the  law  as  it  is  and  what,  in  their  judgment,  it  ought  to  be. 

After  notice  had  been  given  to  the  public  generally,  through  the  press, 
and  circulars  had  been  sent  to  the  members  of  the  county  councils  and  others 
interested  and  experienced  in  the  working  of  the  drainage  laws,  the  Commission 
attended  at  the  times  and  places  fixed,  and  recorded  the  evidence  given  by  all 
persons  attending  before  them.  From  information  received  from  the  Clerks  of 
Municipalities  it  appears  that  in  more  than  one-half  the  counties  in  the 
Province  little  or  nothing  had  been  done  in  the  application  of  the  drainage 
sections  of  the  Municipal  Act.  It  was  also  learned,  from  the  same  quarter,  that 
a  start  had  been  made  in  some  counties,  and,  although  slow  progress  had  been 
made  so  far,  yet  it  was  the  general  desire  to  further  drainage  as  much  as  possible- 
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so  as  to  realize,  at  the  earliest  date,  the  gains  of  more  profitable  and  satisfactory- 
cultivation.  The  interest  taken  by  corporate  bodies,  in  some  cases,  was  shown 
by  their  sending  a  request  for  the  commission  to  visit  their  county  and  take  the 
evidence  of  themselves  and  others  so  as  to  enable  the  Commission,  and  through 
it,  the  Government,  to  understand  their  situation,  the  extent  of  their  efforts  to 
carry  out  the  laws,  and  the  difficulties  they  had  met  with  in  the  working  out  of 
the  various  drainage  schemes  affecting  their  own  ratepayers  as  well  as  those  of 
other  municipalities.  The  Commission,  accordingly,  visited  those  and  other 
places,  where  the  drainage  laws  had  their  greatest  application  and  where  the  best 
evidence  could  be  procured  of  the  utility  of  the  laws  and  suggestions  obtained  for 
the  purpose  of  simplifying  and  improving  them. 

Eastern  Ontario. 

In  the  County  of  Dundas  an  important  and  fairly  successful  work,  by  way 
of  the  improvement  of  the  Little  Nation  river,  has  been  inaugurated,  carried  on 
and  completed  under  the  county  council  sections  of  the  drainage  provisions  of 
the  Municipal  Act.  This  river  forms  the  great  highway  for  carrying  to  an 
outlet,  the  surface  water  from  lands  in  the  county  of  Dundas  and  several  other 
counties.  It  is  many  miles  in  length  and  has  high  banks  along  the  main  river, 
as  far  up  as  the  forks,  where  it  divides  into  two  branches.  The  banks,  along  the 
branches,  are  not  well  defined  and  during  freshets  the  lands  adjoining  are  fre- 
quently overflowed.  Proceeding  down  stream  from  the  forks  one  meets  with 
wide  and  also  narrow  stretches.  The  latter  generally  indicate  shoals  and  rapids, 
with  a  bed  of  stones,  varying  in  size.  Some  of  the  stones  are  very  large.  The 
work  done  was  principally  in  the  rapids,  so  as  to  give  greater  depth  at  those 
places  and  thereby  secure  a  more  rapid  flow  of  the  stream.  The  high  water 
mark,  as  indicated  by  the  abrasion  from  floating  ice  of  the  outer  bark  of  the  trees 
growing  along  the  banks,  before  the  work  was  done,  as  compared  with  it  since, 
shows  that  the  water  has  been  lowered  over  four  feet.  Below  the  village  of 
Chesterville  the  banks  are  steep  and  come  closer  together  than  farther  up  stream, 
and  leave  a  very  narrow  channel  for  the  water  to  pass  through.  The  rock  and 
stones  in  the  way  render  the  making  of  this  a  perfect  outlet  for  water  almost 
impossible,  within  the  range  of  any  reasonable  expenditure,  but  a  very  great  deal 
may  be  accomplished  towards  its  improvement  by  way  of  dredging  the  shoals 
and  rapids  as  deep  as  the  reaches  above  and  below,  and  by  the  removal  of  all 
dams  and  other  obstructions.  It  is  sought,  in  most  cases,  to  drain  the  lauds  on 
both  sides  of  the  river  into  it,  under  the  Ditches  and  Watercourses  Act.  For  this 
reason,  it  is  almost  needless  to  say,  all  the  witnesses  are  opposed  to  the  limit 
prescribed  by  the  Act  of  going  through  the  lands  of  five  owners,  and  the  fifty  rod 
limit  of  assessment.  They  favor  going  from  the  watershed  to  the  river  and 
assessing  all  parties  on  either  side  whose  lands  drain  or  fall  in  the  direction  of 
the  award  drain.  They  have  done  very  little  under  the  municipal  drainage 
provisions,  and  prefer  constructing  all  their  drains  under  the  Ditches  and  Water- 
courses Act.  In  the  improvement  of  the  River  Nation,  they  consider  that  the 
Governments  of  the  Dominion  and  Province  should  bear  a  share,  and  it  was  pro- 
posed that  each  of  the  said  Governments  should  pay  one-third.  It  was  contended, 
with  considerable  force,  that  the  lands  in  the  eastern  counties  are  very  different 
from  those  in  the  western  section,  and  that  a  system  of  drainage  laws  that  would 
be  well  adapted  to  one  might  not  be  suitable  for  the  other.  There  can  be  very 
little  doubt,  as  regards  the  expensive  character  of  drainage  works  in  land,  where 
rock  is  encountered  within  a  few  feet  of  the  surface.  The  great  main  drain, 
however,  is  furnished  by  nature  and  the  fall  to  this  main  is,  on  the  whole,  fairly 
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good.  The  work  already  done  by  the  improvement  of  the  main  outlet  has 
already  indicated  the  line  leading  to  successful  drainage,  and  whether  the  lateral 
drains  are  constructed  under  the  Ditches  and  Watercourses  Act  or  under  the 
Municipal  Act  the  surface  water  can  be  conducted  to  the  river  in  much  shallower 
drains  than  those  required  in  the  west,  where  the  fall  is  slight  and  the  outlets 
inferior.  The  difficulty  of  obtaining  a  majority  of  those  interested  upon  the 
petition  seems  to  have  forced  the  people  to  resort  to  the  one-man  power  provided 
in  the  Ditches  and  Watercourses  Act.  It  is  conceded  that  a  more  efficient  drain 
can  be  made  under  the  Municipal  Act,  where  the  contractor  executes  the  whole 
work,  than  under  the  other  Act  where  sections  are  made  by  different  parties  and 
most,  if  not  all,  of  them  inexperienced  in  that  class  of  work.  This,  in  our  judg- 
ment, has  greater  force  in  its  application  to  rock-cutting  required  in  the  east 
than  earth  excavation  necessary  in  the  west. 

The  three  counties  of  Stormont,  Dundas  and  Glengarry  are  united  for 
municipal  purposes,  and  have  one  county  council  for  all  three.  The  county  of 
Glengarry  inaugurated  drainage  works  under  the  county  council  sections  of  the 
drainage  provisions  of  the  Municipal  Act.  The  proposed  works  affected  one 
municipality  in  the  county  of  Stormont  and  that  municipality  was  called  upon 
to  indemnify  the  counties'  council,  under  sub-section  2  of  section  600.  The 
municipality  refu»ed  to  indemnify  as  required,  and  the  drainage  work  for  the 
improvement  of  what  is  called  the  River  Beaudette  was  stopped  and  nothing 
further  has  been  done.  It  is  claimed  that  the  voting  power  given  by  section  602 
is  a  great  hindrance  to  drainage  works  when  undertaken  by  a  county  council. 

From  the  evidence  generally,  in  the  different  places  visited  by  the  Commis- 
sion, it  is  manifest  that  one  of  the  chief  complaints  is  the  delay  and  expense  of 
the  preliminary  proceedings  and  the  long-continued  uncertainty  before  the 
drainage  work  is  done. 

The  Commission  held  sittings  at  Iroquois  and  Chesterville  in  the  county  of 
Dundas  ;  at  Cornwall,  where  the  counties'  council  was  in  session,  and  at  Perth, 
where  the  county  council  of  Lanark  was  interviewed,  The  evidence  taken  at 
these  and  other  places  will  appear  in  another  part  of  this  report. 

Central  Ontario. 

The  only  county  in  the  central  part  of  the  Province  visited  by  the  Commis- 
sion was  the  county  of  Ontario.  At  the  urgent  request  of  W.  E.  Yarnold,  P.L.S., 
of  Port  Perry,  the  Commission  held  a  sitting  at  Cannington,  where  some  valuable 
suggestions  were  made.  Our  attention  was  here  called  to  the  difficulties 
presented  in  the  Ditches  and  Watercourses  Act.  It  was  claimed,  that  there  is 
very  little  use  in  having  any  provisions  in  this  Act  about  getting  all  parties  to 
sign  an  agreement  before  the  engineer  is  brought  on.  The  agreement,  as  pro- 
vided, cannot,  it  is  claimed,  be  enforced  owing  to  the  indefinite  character  of  the 
form  given  in  the  Act,  and  particularly  where  roads  are  assessed  as  well  as  lands. 
The  great  hardship  of  taking  a  man  off  his  own  land  for  doing  repah'S  was 
pointed  out,  and  a  remedy  suggested  in  having  the  Act  amended  so  that  the 
engineer  would  be  obliged  to  allow  every  man  to  repair  on  his  own  land,  and 
apportion  the  work  of  construction  in  such  a  way  as  to  do  justice  to  all  concerned. 
It  was  also  considered  advisable  to  provide  for  the  incorporation  of  an  award 
drain,  in  whole  or  in  part,  in  a  drain  made  under  the  Municipal  Act.  In  such  a 
case,  proceedings  under  the  award  would  have  to  be  stayed  at  the  earliest  stage  of 
the  drainage  proceedings  under  the  Municipal  Act  so  as  not  to  have  the  award 
and  the  by-law  conflict.  Evidence  was  also  given  of  the  improper  use  of  private 
drains  by  others  leading  into  them,  and  thus  depriving  the  owner  of  the  drain  of 
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part  of  the  capacity  given  to  it  for  his  own  lands.  It  is  urged  that  power  should 
be  given  to  the  owner  of  any  private  drain,  which  has  been  used  by  others,  of 
bringing  on  the  engineer  to  provide  for  giving  additional  capacity  to  the  private 
drain  below  and  assess  all  benefited,  and  at  the  same  time  provide  by  his 
award  for  the  repairs  of  the  same.  Another  source  of  complaint  was  the  con- 
struction of  a  drain  from  swamp  lands  to  an  outlet,  by  the  owners  of  land  below 
the  swamp,  in  which  capacity  was  given  for  the  natural  flow  from  the  swamp, 
and  the  surface  water  from  the  lands  to  be  benefited  below.  Some  years  after, 
the  land  owners  above  and  adjoining  the  swamp  lands  constructed  drains  leading 
into  the  swamp,  and  the  result  was  that  a  great  increase  of  water  was  conveyed 
to  and  discharged  into  the  swamp  and  escaped  into  the  drain  made  below,  to  the 
injury  of  those  for  whom  this  drain  was  constructed.  This  complaint  has  also 
been  made  in  other  places  concerning  the  using  of  a  municipal  drainage  work. 
The  county  council  clauses  were  condemned,  particularly  the  voting  power  given 
by  section  602.  The  inserting  in  the  Municipal  Act  of  a  form  of  petition  is 
favored,  on  the  ground  that  a  great  many  by-laws  have  been  held  to  be  illegal 
on  account  of  the  petition  being  bad  in  form.  The  same  difficulties  experienced 
in  the  unlicensed  use  of  private  drains  of  others  were  shown  to  exist  in  tile 
draining  and  a  remedy  therefor  requested.  The  general  complaint  against  rail- 
way companies  and  the  difficulty  of  crossing  their  lands  with  drainage  works 
was  endorsed  and  emphasized. 

Western  Ontario. 

In  this  western  section  are  included  the  counties  of  Haldimand,  Oxford. 
Middlesex,  Perth,  Huron,  Lambton,  Kent  and  Essex.  What  is  known  as  the 
Wainfleet  marsh,  in  the  county  of  Haldimand,  embraces  an  area  of  several 
thousand  acres.  It  is  not  confined  to  one  township,  and  hence  the  difficulty  of 
constructing  drainage  works  affecting  two  or  more  municipalities  arises.  This 
same  grievance  is  general  throughout  the  western  section  of  the  Province.  One 
sitting  of  the  Commission,  extending  over  two  days,  was  held  at  the  town  of 
WTelland.  Objection  was  here  taken  to  a  majority  being  required  on  the  petition, 
and  persons  signing  same  having  power  to  withdraw  from  it  and  thereby  caus- 
ing the  majority  to  be  wholly  cancelled,  and,  as  a  consequence,  depriving  the 
council  of  the  power  of  proceeding  any  farther.  It  is  argued  that  this  should 
not  stop  the  execution  of  the  work,  nor  affect  the  validity  of  the  proceedings,  so 
long  as  the  majority  in  acreage  remains  represented  on  the  petition  after  such 
withdrawals  take  place.  A  grievance  there  is  the  draining  of  the  land  to  and 
upon  marsh  lands,  thereby  increasing  the  volume  of  watei  over  the  marsh,  and 
so  rendering  such  lands  more  expensive  to  drain,  unless  power  is  given  to  assess 
the  lands  so  increasing  the  burden  on  the  marsh  lands.  In  this  section,  drain 
inspectors  have  been  appointed  to  do  minor  repairs  to  drainage  works,  and  it  is 
part  of  their  duty  to  prevent  the  work  being  abused  or  interfered  wTith  by 
persons  through  whose  land  it  extends.  Should  he  find  bars  formed  by  the 
washing  out  of  a  private  drain,  bridges  too  low,  fences  impeding  the  free  flow  of 
the  water,  dams  or  other  obstructions  in  the  work,  for  which  he  considers  the 
land  traversed  by  the  work  responsible,  then  he  notifies  the  owner  or  person  in 
possession  to  remove  or  remedy  the  defects  within  a  certain  time,  and  if  default 
is  made  the  inspector  does  the  work  required  and  reports  the  cost  to  the  council, 
and  the  lands  liable  therefor,  and  such  costs  are  put  on  the  collector's  roll  against 
the  lands.  They  favor  the  substitution  of  the  Referee  for  the  county  Judge  for 
the  trial  of  appeals  from  the  court  of  revision  in  all  cases.  It  is  here  considered 
unjust,  to  limit  the  length  of  an  award  drain  to  the  lands  of  five  owners,  and  they 
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suggest  as  an  improvement  the  change  from  five  owners  to  five  township  lots. 
Some  are  of  opinion  that  the  large  drainage  works  should  all  be  constructed  by  a 
contractor  and  the  cost  raised  by  assessment  under  the  drainage  provisions  of  the 
Municipal  Act,  and  that  the  smaller  or  lateral  drains  should  be  constructed  as 
award  drains,  and  the  persons  interested  should  be  allowed  the  option  of  doing 
their  proper  share  of  the  work  or  pa}ang  the  estimated  cost  of  it.  Reference  is 
also  made  to  tile  drainage.  It  is  found  absolutely  necessary  to  put  in  catch 
basins  at  the  upper  end  of  all  covered  or  tiled  portions  of  a  drain.  When  the 
drain  is  through  quick-sand,  they  put  in  slabs  to  support  the  tile,  and  cover  the 
tile  with  tanbark ;  in  heavy  clay,  they  put  straw  over  the  tile  and  allow  it  to 
extend  upwards  on  both  sides  so  as  to  provide  seams  for  the  descent  of  the  water 
to  the  tile. 

In  the  county  of  Oxford  sittings  were  held  at  the  Towns  of  Woodstock,  and 
Ingersoll.  The  witnesses  in  this  county  favor  covered  drainage  work,  whether 
constructed  under  the  Municipal  Act  or  the  Ditches  or  Watercourses  Act.  This, 
however,  does  not  apply  to  the  improvement  of  creeks  or  natural  watercourses. 
The  objection  to  an  open  drain  leading  into  a  covered  portion  is  fully  brought 
out  in  the  evidence  of  some  of  the  witnesses.  The  complaints  between  upper 
and  lower  municipalities  as  to  their  relative  rights  in  natural  watercourses  and 
their  assessment  for  improving  same,  are  loud  and  frequent.  The  litigation 
regarding  the  extension  of  the  Reynold's  Creek  is  referred  to.  Dereham 
is  the  upper  township  and  South  Dorchester  is  the  lower.  The  latter 
is  in  the  county  of  Middlesex,  and  the  former  in  the  county  of  Oxford.  The 
same  trouble  has  also  been  shown  to  exist  between  West  Nissouri  and  North 
Dorchester.  The  township  of  North  Norwich  has  a  drain  crossing  the  town  line 
between  that  township  and  Burford,  and  it  is  claimed  that  the  lower  township, 
namely,  Burford,  positively  refuses  to  repair  the  drain  within  its  own  limits,  and 
although  the  assessment  has  been  arranged  between  the  councils  the  work  has 
not  been  done;  and  the  council  of  North  Norwich  has  been  advised  that  a  peti- 
tion was  necessary  to  make  their  proceedings  legal.  East  and  West  Zorra  have 
spent  more  money  in  drainage  works  than  any  other  municipalities  in  the 
country.  The  estimated  cost  in  West  Zorra  will  reach  nearly  $20,000,  while  the 
cost  in  East  Zorra  will  exceed  that  amount. 

In  regard  to  appeals  from  the  decision  of  courts  of  revision,  where  two  or 
more  townships  are  interested  in  the  drainage  work,  it  is  strongly  urged  that  the 
Referee  be  substituted  for  the  county  Judge.  The  reasons  given  for  desiring  this 
change  are,  that  the  decisions  will  be  uniform  and.  at  the  same  time,  given  by  a 
skilled  person,  and  after  some  cases  are  decided  engineers  and  councils  would  in 
future  be  g-uided  by  the  principles  adopted  by  the  Referee.  It  is  further  claimed 
for  this  suggestion  that  if  adopted  there  would,  in  a  very  short  time,  be  no  appeals 
and  costs  would  thus  be  saved. 

In  the  county  of  Middlesex  sittings  were  held  at  London,  Strathroy,  and 
Glencoe.  At  London  evidence  was  given  respecting  an  upper  municipality  seek- 
ing an  outlet  in  a  lower.  Some  were  of  opinion  that  the  upper  should  be 
permitted  to  construct  a  drain  far  enough  to  obtain  a  fall,  and  it  should  be  left 
to  the  lower  to  continue  the  drain  or  take  the  consequence  of  overflow  and 
damage.  This  principle  they  would  extend  to  private  owners  as  well.  Others 
would  restrict  the  r-ight  of  the  upper  township  to  draining  as  they  wished  into  a 
stream,  creek  or  watercourse  without  any  liability  for  not  conveying  the  water  to 
a  proper  outlet.  The  question  is  asked  what  is  meant  by  proper  outlet  ?  The 
proper  definition  would  seem  to  be  the  safe  conduct  of  the  water  in  a  drainage 
work  to  a  discharge,  where  no  injury  will  arise  therefrom.  The  difficulty 
experienced  in  the  repairing  of  Goverment  drains  was  pointed  out  and  a  remedy 
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suggested  of  sending  on  an  engineer  to  make  new  estimates  and  bring  all  govern- 
ment drains  under  the  provisions  of  the  Municipal  Act.  Some  radical  changes 
were  proposed  to  the  drainage  provisions  of  the  Municipal  Act.  It  was  recom- 
mended to  remove  the  power  from  township  councils  and  place  the  construction 
and  maintenance  of  all  drainage  works  in  the  hands  of  a  joint  commission,  some 
of  the  members  of  such  commission  to  be  appointed  by  the  Government  and  the 
remainder  by  the  county  council.  The  assessments  made  by  the  commission 
should  be  final,  except  when  they  saw  fit  to  reconsider  and  revise  them  on  an 
application  made  to  the  commission  for  that  purpose. 

Regarding  the  Ditches  and  Watercourses  Act,  it  was  argued  that  the  appli- 
cation is  frequently  made  by  some  person  who  is  not  the  owner  of  the  land,  and 
to  check  this  a  declaration  should  be  requiredjfrom  the  applicant,  that  he  or  she  is 
the  owner  of  the  lands  mentioned  in  the  requisition  ;  and  the  declaration  when 
made  should  be  fyled  in  the  office  of  the  clerk  of  the  municipality  in  which  the 
land  lies.  The  assessment  of  all  parties  not  adjoining  the  drain,  says  one,  should 
be  in  money  and  not  in  work,  and  the  same  should  apply  to  all  persons  seek- 
ing to  make  use  of  the  drain  after  its  construction. 

At  Strathroy  and  Glencoe  complaints  were  made  regarding  the  location  and 
•costs  of  drains  constructed  by  the  Government  and  the  trouble  and  expense 
attendant  upon  crossing  railroad  lands.  One  witness  proposed  to  take  the  power 
away  from  the  municipal  councils  and  place  it  in  the  hands  of  a  Board  of 
engineers  to  be  appointed  by  the  Lieutenant-Governor.  Some  argicul- 
turists  might  be  made  members  of  the  Board.  Any  three  members  of 
such  Board  should  be  given  power  to  launch  any  drainage  work.  The 
cost  of  the  commissioners  he  suggests  should  be  paid  by  the  Government  of  the 
Province.  Others  again  do  not  go  so  far,  but  would  advise  associating  one  or  more 
practical  persons  with  the  engineer  for  the  purpose  of  laying  out  the  drainage 
work  and  the  assessing  therefor.  These  would  leave  the  power  of  adopting  the 
report  and  carrying  out  the  work  in  the  municipal  councils  as  now.  Attention 
is  also  called  to  hardships  upon  upper  lands  of  constructing  and  repairing  drain- 
age work  in  sections.  There  may  in  some  cases  be  three  or  four  different  assess- 
ments upon  upper  lands  before  the  entire  scheme  is  complete.  Others  claim  that 
the  whole  scheme  should  be  commenced,  carried  on  and  completed  under  one 
by-law,  whether  it  be  for  construction  or  repairs.  It  was  claimed  that  the 
engineer  should  in  his  report  make  provisions  for  the  erection  or  enlargement  of 
bridges  on  highways  across  drainage  works,  and  apportion  the  expense  between 
the  drain  and  the  municipality.  He  should  also  provide  for  water-gates  in  fences 
crossing  the  drainage  work.  The  trouble  of  working  out  the  law  in  all  cases 
where  two  municipalities  are  interested  is  commented  upon.  Allusion  is  made  to 
the  holding  of  courts  of  revision  and  the  appeals  therefrom.  It  is  pointed  out 
that  the  decisions  of  the  court  of  revision  are  not  communicated  in  any  way  to 
the  appellants,  and  the  time  for  appealing  to  the  county  Judge  is  too  short. 
Complaint  is  made  that  county  Judges  do  not  decide  cases  coming  before  them  by 
way  of  appeal  from  the  decisions  of  the  court  of  revision  within  a  reasonable 
time,  and  as  a  consequence  delay  is  caused  in  commencing  the  work.  The  county 
council  clauses  of  the  drainage  provisions  of  the  Municipal  Act  are  condemned. 

One  sitting  was  held  at  Stratford,  in  the  county  of  Perth.  The  evidence 
taken  here  was  principally  from  a  committee  appointed  by  the  county  council. 
It  was  contended  that  the  engineer  should  be  given  the  power  of  considering 
former  assessments,  as  well  as  the  court  of  revision  and  county  Judge.  In  sup- 
port of  this  it  was  argued,  that  no  man  should  be  put  to  the  trouble  and  expense 
ot  appealing  from  the  engineer's  assessment  to  the  court  of  revision,  in  order  that 
any  former  assessment  for  drainage  work  on  the  same  land  should  be  considered 
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and  given  effect  to.  They  consider  that  it  would  be  better  to  have  no  reference 
at  all  to  the  Assessment  Act.  The  duties  of  the  Court  of  Revision  and  county 
Judge  should  be  inserted  in  the  drainage  provisions  of  the  Municipal  Act.  In 
recommending  this  they  think  it  would  be  easier  understood  by  members  of  the 
council  and  more  ready  of  reference.  They  favor  the  Referee,  not  only  fixing 
the  relative  assessments  which  each  township  has  to  pay,  where  two  or  more 
municipalties  are  interested,  but  also  trying  an  appeal  from  the  court  of  revision. 
As  the  Act  is  at  present  the  by-law  may  be  finally  passed  after  the  close  of  the 
court  of  revision  and  any  changes  made  by  the  county  Judge  can  be  given  effect  to 
in  a  supplementary  by-lav/.  They  are  opposed  to  this  and  say  that  the  assessment 
should  be  settled  before  the  by-law  is  finally  passed.  If  there  should  be  appeals 
to  the  county  Judge,  then  they  claim  these  should  be  disposed  of  and  the 
corrections  made  in  the  assessments  carrying  out  his  decisions,  before  the  by-law 
is  finally  passed.  Trouble  was  experienced  between  two  municipalities  in 
different  countries,  namely,  Elma  in  Perth,  and  Grey  in  Huron  county. 
In  the  county  of  Huron  one  sitting  of  the  Commission  was  held  at  Clinton. 
Here,  as  at  Stratford,  a  committee  of  the  county  council  appeared  and  gave 
their  testimony.  They  complained  of  water  being  sent  from  the  township 
of  Elma  in  the  county  of  Perth  across  the  town  line,  and  the  lands  on  the  lower  side 
of  the  town  line  in  the  township  of  Grey  injured  thereby.  They  state  that  the 
law  should  be  made  clear  to  enable  the  council  of  Grey  without  any  petition,  to 
construct  drainage  work  through  or  into  any  other  municipalities  until  an 
ultimate  sufficient  outlet  is  reached,  with  power  to  assess  all  lands  throughout 
the  length  of  the  drain  and  also  the  lands  in  Elma  for  causing  water  to  flow  or 
in  any  way  using  it.  They  further  claim  in  common  with  many  other  witnessess, 
that  the  engineer  should  confine  the  assessment  to  the  quarter,  half  or  other  sub- 
division of  the  lot  containing  the  portion  benefited  by  the  drainage  work.  One 
of  them  however  dissents  from  this,  on  the  ground  that  the  owner  might  refuse 
to  pay  the  taxes  on  the  sub-division  containing  the  part  affected  and  altogether 
abandon  it,  and  under  a  sale  for  taxes  it  might  not  realize  the  arrears, and  so  entail  a 
loss  on  the  township.  They  also  think  there  should  be  no  appeal  given  from  the 
decision  of  the  Referee.  His  decisions  should  be  final  and  binding,  whether  given 
upon  the  proportion  to  be  contributed  by  municipalities  or  other  matters  coming 
within  his  jurisdiction.  They  ask  that  power  be  given  to  councils  to  fix  by 
by-law  the  fees  to  which  township  clerks  are  entitled  in  connection  with  the  drain 
under  any  Act,  and  add  same  to  the  cost  of  the  drain.  Under  the  Ditches  and 
Watercourses  Act  they  consider  that  the  old  drains  constructed  under  the  award 
of  fence  viewers  should  be  included,  but  favor  the  Act  being  amended  enabling 
small  drains  to  be  dealt  with  as  under  the  old  fence  viewers'  Act.  The  option, 
they  say,  should  be  given  to  construct  a  section  of  the  drain  or  pay  the  estimated 
cost  in  money.  Should  the  persons  interested  fail  to  agree  at  the  first  meeting, 
then  one  witness  would  recommend  a  money  assessment  only  and  the  making  of 
the  drain  by  a  contractor.  It  is  reported  that  the  county  Judge  of  Huron  is  of 
opinion  and  has  decided  that  the  applicant  has  no  right  under  the  Act  to  have 
any  part  of  the  award  drain  made  upon  his  land ;  he  simply  has  the  right  to  have 
the  drain  begin  at  his  land  so  as  to  furnish  him  with  an  outlet. 

The  litigation  between  the  township  of  Stephen  and  the  Township  of 
McGillivray  is  referred  to.  The  facts  of  the  case  are  shortly  as  follows.  The 
township  of  Stephen  in  the  county  of  Huron,  on  a  petition  from  certain 
ratepayers,  passed  a  by-law  for  draining  part  of  the  township  of  Stephen. 
This  by-law  was  passed  on  the  report  of  Mr.  Coad,  a  surveyor,  on  a  plan  for  open- 
ing a  cut  into  lake  Huron  across  the  sandbar  of  the  River  Aux  Sables  at  a  bend, 
and  dredging  the  river  to  a  point  some  two  or  three  hundred  chains  distant  up 
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the  stream  to  the  junction  ot  the  Haycock  creek  in  Stephen.  This  river  forms  the 
boundary  between  Bosanquet,  on  the  west,  and  Stephen,  McGillivray  and  West 
Williams  on  the  east.  Bosanquet  is  in  the  county  of  Lambton.  The  drainage 
scheme  involved  an  assessment  on  lands  in  Stephen  and  Bosanquet,  and  also  on 
lands  in  two  other  townships,  McGillivray  and  West  Williams,  both  in  the  county 
of  Middlesex.  The  action  was  brought  to  compel  McGillivray  to  pass  a  by-law  to 
raise  the  amount  assessed  against  that  township  and  failed.  The  court  held  that 
it  was  only,  if  at  all,  when  the  works  are  done  by  a  county  council  under  the 
appropriate  provisions  of  the  Act  that  an  adjoining  township  can  under  such  cir- 
cumstances be  assessed. 

In  the  county  of  Lambton,  sittings  were  held  at  the  following  places  :  Sarnia, 
Petrolia,  Forrest,  Watford  and  Alvinston.  The  surface  of  the  land  in  the 
greater  portion  of  this  county  is  level,  but  with  an  elevation  above  the  natural 
water  channels  sufficient  for  all  drainage  purposes.  In  other  parts  the  land  is 
undulating  and  rolling.  In  the  northern  part  of  the  county,  such  as  the  townships 
of  Bosanquet,  Plymton  and  Sarnia  the  trend  of  the  surface  water  is  in  the 
direction  of  Lake  Huron,  but  in  the  other  townships  the  fall  is  towards  the  west 
and  south-west  and  the  surface  waters  find  their  principal  outlet  through  both 
branches  of  the  River  Sydenham  and  their  tributaries  in  Lake  St.  Clair.  Part  of 
the  township  of  Moore  drains  dh'ectly  into  Lake  Huron  through  Perch  creek, 
while  another  section  of  the  same  township  finds  an  outlet  in  the  River  St.  Clair. 
A  very  peculiar  feature,  observable  in  this  as  well  as  in  other  countries  in  West- 
ern Ontario,  is  the  fact  of  the  banks  of  the  large  streams  being  in  many  instances 
higher  than  the  lands  adjoining.  The  fall  on  the  surface  of  the  land  instead  of 
being  in  the  direction  of  the  stream  is  in  the  contrary  direction  or  away  from  it. 
This  has  the  effect  of  forming  so-called  swamps  where  least  expected,  and  the  out- 
lets of  the  swamps  or  lowland  are  to  be  found  near  the  mouth  of  the  stream,  or  in 
some  other  stream  many  miles  distant.  This  fact  makes  drainage  in  many  cases 
very  expensive  to  the  landowners  at  the  head  of  the  lowland,  who  have  to  resort 
to  artificial  drainage  for  the  improvement  of  their  land.  There  are  large  tracts  of 
low,  wet  land  in  this  country,  notably  in  the  townships  of  Brooke,  Enniskillen, 
Moore,  Sarnia,  Dawn  and  Sombra,  but  strictly  speaking  there  are  no  marsh  lands 
such  as  are  to  be  seen  in  the  Countries  of  Kent  and  Essex,and  no  swamps  as  are  to 
be  found  in  the  eastern  countries  of  the  Province.  The  nearest  approach  to 
marsh  lands  is  in  Bosanquet,  where  the  Canada  Company,  some  years  ago, 
undertook  to  drain  a  large  tract  of  land  in  that  township  which  was  nearly 
covered  with  water,  by  cutting  a  large  drainage  work  from  Port  Frank,  on  Lake 
Huron,  into  and  through  Lake  Burwell  to  the  River  Aux  Sables.  This  work  had 
the  effect  of  partially  reclaiming  a  great  extent  of  land  which  otherwise  would 
have  remained  useless  for  agricultural  purposes.  The  more  recent  work  of  cutting 
a  water-way  from  the  River  Aux  Sables  through  the  sandbar  at  what  is  known  as 
the  Grand  Bend,  and  of  the  improvement  of  the  river,  is  expected  to  have  the 
effect  of  completely  relieving  these  flooded  lands,  and  of  affording  them  a  perfect 
system  of  drainage.  It  is  understood  that  the  soil  is  rich  and  fetile,  and  though 
the  scheme  has  cost  a  large  sum  of  money,  the  increased  value  given  to  the  lands 
will  far  more  than  compensate  the  Company  and  others  for  the  expenditure.  Com- 
plaint is  made  by  the  council  of  the  township  of  Sarnia,  respecting  an  outlet 
claimed  through  a  portion  of  the  town  of  Sarnia,  which  was  formerlv  a  part  of 
the  township.  The  old  drain  in  the  township  was  an  open  drain,  and  when  the 
coiporation  was  extended  to  take  in  a  part  of  the  township  that  section  of  the 
drain,  then  within  the  corporation,  was  changed  into  a  covered  sewer.  There  is 
now  an  open  drain  in  the  township,  and  its  only  outlet  is  in  the  covered  sewer 
which  is  to  small   to  convey  away  the   water  ;  no  amicable  arrangement  can  be 
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reached  between  the  council  of  the  township  and  that  of  the  town,  regarding  the 
increase  of  the  capacity  of  the  sewer  so  as  to  furnish  a  sufficient  means  of  dis- 
charging the  water  from  the  open  drain  above. 

Attention  is  called  to  the  construction  of  drainage  works  by  a  municipal 
council  out  of  the  general  funds  of  the  township,  or  upon  a  petition,  when  it 
becomes  necessary  to  enlarge  or  extend  for  outlet  into  another  township  ;  and  it  is 
suggested  that  power  should  be  given  to  the  Referee  on  the  application  of  the 
council  interested  in  obtaining  relief,  to  make  such  an  order  as  would  furnish 
redress,  and  on  such  terms  as  to  him  would  seem  just  and  right.  It  is  thought 
judicious  where  a  drainage  work  affects  more  than  the  originating  township,  to 
give  any  other  municipality  affected  the  right  to  have  an  engineer  of  its  own  to 
look  after  its  rights.  The  relative  values  of  high  and  low  lands  before  and  after 
drainage  is  used  as  an  argument  in  favor  of  assessing  low  lands  higher  than  the 
upper  lands.  It  is  contended,  that  every  facility  should  be  given  for  draining 
lands  and  of  conducting  the  water  to  an  outlet  where  no  injury  to  lands  will 
ensue  by  reason  of  the  work.  For  this  purpose,  it  is  said,  no  regard  should  be 
had  to  town  or  county  lines,  provided  they  exist  across  the  natural  face  of  the 
land  or  the  course  of  the  drain.  It  is  also  argued  that  the  fact  of  a  ravine  inter- 
vening between  the  drainage  work  and  lands  above  the  ravine,  which  send  by 
artificial  means  much  more  water  through  the  ravine  than  came  in  a  state  of 
nature,  should  not  exempt  or  relieve  such  upper  lands  from  a  proportionate  share 
of  the  cost  of  the  drainage  work.  Joint  legislation  by  the  Ontario  and  Dominion 
Governments  is  recommended  to  obtain  relief  against  railway  corporations. 

It  is  contended  that  the  Tile,  Stone  and  Timber  Drainage  Act  is  the  greatest 
boon  conferred  upon  farmers  by  any  Government.  Wherever  used  it  gives  the 
utmost  satisfaction  and  it  is  desired  that  more  money  be  set  apart  for  use  under 
the  Act.  If  double  the  amount  could  be  obtained  by  a  municipality  it  would  be 
highly  appreciated.  One  municipality  has  used  up  its  full  allowance,  and  the 
people  are  clamoring  for  more.  No  objection,  it  is  urged,  would  be  taken  to  a 
slight  reduction  of  the  interest  now  charged. 

In  the  county  of  Kent  sittings  were  held  at  Chatham,  Ridgetown,  Bothwell, 
Dresden  and  Wallaceburg.  It  was  common  knowledge  that  the  south-western 
counties  of  the  Province,  Essex,  Kent  and  Lambton,  were  those  in  which  the 
Acts  respecting  drainage  had  received  their  fullest  application,  and,  as  a  necessary 
result,  constituted  the  principal  field  of  litigation  arising  from  the  use  and  abuse 
of  such  laws.  Within  the  county  of  Kent  are  large  areas  of  marsh  or  flat  lands 
and  much  of  these  have  by  drainage  works  been  made  into  good  farming  lands. 
All  the  provisions  of  the  drainage  Acts  of  the  Province  have  been  brought  into 
requisition  in  the  construction  of  very  large  and  other  open  drains,  in  the  con- 
struction of  covered  drains  and  in  reclaiming  of  low  and  marsh  lands  by 
embanking  and  discharging  the  enclosed  waters  by  mechanical  means,  there  not 
being  sufficient  fall  for  their  discharge  by  gravitation  where  this  method  is 
employed. 

Instances  of  this  last  class  of  work  are  the  Pike  Drainage  Works  in  the 
Township  of  Raleigh,  covering  from  four  to  five  thousand  acres  of  land,  and  the 
Skinner  Drainage  Works  in  the  Gore  of  Chatham  including  about  five  thousand 
acres.  Both  of  these  w^orks  were  inaugurated,  carried  on  and  completed  under  the 
supervision  of  Mr.  W.  G.  McGeorge,  P.L.S.,  one  of  the  members  of  the  Commission. 
Another  scheme  of  the  same  kind  is  the  Forbes  Drainage  Woiks  in  the  Town- 
ship of  Tilbury  East  by  which  about  six  thousand  acres  are  reclaimed  and  brought 
into  cultivation.  These  works  were  constructed  under  the  supervision  of  Mr. 
Augusrine  McDonnell,  P.  L.  8.,  of  Chatham.  Other  smaller  works  of  the  samo 
class  are  in  operation  in  the  counties  of  Kent  and  Essex.     There  are  still  within 
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these  two  counties  vast  areas  of  marsh  lands  to  be  reclaimed  and  rendered 
tillable.  It  may  be  of  interest  to  some  to  describe,  in  a  general  way,  the  applica- 
tion of  this  method  of  draining.  The  area  to  be  reclaimed  is  first  enclosed  by 
an  embankment  made  from  material  excavated  at  its  sides.  The  dredge  cut  is 
made  on  the  outer  side  of  the  embankment,  so  as  to  afford  an  outlet  for  the  waters 
of  the  surrounding  land  and  to  avoid  risks  to  the  embankment  from  the  burrow- 
ing of  muskrats.  It  is  thought  that  their  work  would  be  destructive  were  cuts 
holding  water  made  on  the  inside  near  the  embankment,  This  work  is  usually 
done  by  a  floating  steam  dredge.  After  the  land  is  enclosed,  a  large  dredge  cut 
is  made  inside  the  enclosed  area  from  the  point  at  which  the  water  is  to  be  dis- 
charged more  or  less  centrally  through  the  entire  area,  or  perhaps  along  some 
road  allowance,  making  the  road  from  the  excavated  earth.  From  this  cut  others 
branch  out  where  necessary  until  points  are  reached  where  smaller  drains  will 
answer. 

At  the  point  of  discharge  a  wheel  with  radiating  arms  is  erected.  To  the 
arms  flash-boards  are  attached  and  these  arms  dip  deep  below  the  surface  of  the 
ground.  The  wheel  revolves  in  a  close  and  substantially  built  passage.  Around 
the  middle  of  the  face  of  the  wheel  is  secured  a  rack  of  cogged  iron  or  steel  seg- 
ments into  which  a,  pinion  is  mashed.  The  pinion  is  on  a  shaft  running  across 
in  front  of  the  face  of  the  wheel,  and  this  is  run  directly  by  a  powerful  steam 
engine.  The  wheels  examined  by  the  Commission  were  28  feet  in  diameter  and 
from  five  to  six  feet  wide,  and,  where  necessary,  they  are  run  to  make  about 
three  revolutions  in  a  minute.  The  quantity  of  water  discharged  per  minute 
would  be  represented  by  a  ribbon  of  water  from  five  to  six  feet  wide,  five  to  six 
feet  deep  and  two  hundred  and  sixty  feet  long.  The  wheel  and  machinery  are 
enclosed  in  a  substantial  building.  It  is  only  run  a  short  time,  from  one  to  two 
months  in  each  year.  From  the  speed  of  the  discharge  it  will  readily  be  seen 
that  the  large  inner  cuts  are  necessary  to  supply  the  water  in  sufficient  quantity 
to  feed  the  wheel.  The  advantage  of  using  a  wheel  instead  of  a  centrifugal 
pump  is  the  saving  of  the  expense  of  a  skilled  attendant.  It  is  felt  that  this 
method  of  draining  land  has  already  passed  the  stage  of  experiment,  and  the  law 
should  make  it  as  easy  to  undertake  works  of  this  class  as  any  other  drainage 
work. 

In  the  county  of  Essex  sittings  were  held  at  Windsor,  Amherstburg,  Harrow, 
Essex,  Kingsville,  Leamington  and  Comber.  The  counties  of  Essex,  Kent  and 
Lambton  have  derived  immense  advantage  from  drainage  works.  In  most  cases 
the  lands  are  so  situated  as  to  require  large  and  expensive  main  drains  to  lead 
the  water  to  the  ultimate  outfall.  As  an  instance  of  this,  it  may  be  mentioned, 
that  the  Township  of  Raleigh  has  under  way  the  enlargement  and  improvement 
of  one  drain,  known  as  The  Raleigh  Plains  Drain,  at  an  estimated  cost  of  Sod,000. 
This  township  is  one  amongst  several  in  Kent  and  Essex,  where,  although  the 
southern  boundary  is  Lake  Erie.owing  to  the  conformation  of  the  land,  the  drains 
head  near  that  lake  and  discharge  their  waters  into  Lake  St.  Clair.  The  dis- 
charged waters  pass  through  Lake  St.  Clair  and  the  River  Detroit  into  Lake  Erie 
and  after  flowing  a  distance  of  one  hundred  miles  or  more  may  come  within  a 
mile  of  where  they  started.  Again,  in  the  townships  of  Chatham  and  Dover  the 
lands  lying  between  the  Rivers  Thames  and  Sydenham  decline  from  the  banks  of 
these  rivers,  and  the  intervening  creeks  instead  of  reaching  either  of  these  rivers 
run  nearly  parallel  to  them.  The  highest  land  lies  along  the  banks  of  these 
rivers  and  creeks ;  and  instead  of  making  drains  to  these  rivers  and  creeks,  it  is 
often  found  best  to  make  large  drains  running  parallel  to  their  general  course, 
in  some  cases  to  Lake  St.  Clair  itself,  or  until  a  point  is  reached  so  near  to  the 
lake  that  a  cut  from  that  point  into  the  river  or  creek  will  be  less  affected  by  a 
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freshet.     The  flood  height  of  water  in  the  streams  diminishes   as   the  lake  is- 
approached. 

Some  witnesses  in  giving  their  testimony  regarding  the  payment  of  costs 
in  consequence  of  the  petition  failing  by  reason  of  withdrawals,  are  of  the  opinion 
that  the  costs  should  be  paid  by  those  withdrawing.  It  is,  however,  the  general 
desire  that  the  costs  should  be  kept  as  low  as  possible,  whether  they  are  to  be 
paid  out  of  the  general  funds  or  by  all  the  petitioners  or  by  those  who  see  fit  to 
withdraw.  The  report  of  the  engineer  is  for  the  information  of  the  rate- 
payers on  the  drain  as  well  as  for  the  information  of  the  municipal 
council.  The  evidence  suggests  and  with  great  force,  that  those  interested 
in  the  drainage  work  should  be  given  the  information  contained  in  the  report 
of  the  engineer  at  the  earliest  possible  date,  and  before  the  report  is  adopted 
by  the  council,  and  before  the  by-law  is  drawn  or  published.  It  is  said  that  the 
report  should  be  filed  with  the  clerk  of  the  township,  and  a  notice  should  be  given 
by  him  to  all  persons  assessed,  stating  the  date  of  the  council  meeting  at  which 
the  report  would  come  up  for  consideration.  At  this  meeting,  the  report  would 
be  read  to  all  in  attendance  and  the  privilege  should  be  given  for  those  whose 
names  are  on  the  petition  to  withdraw  if  they  so  desired,  and  also  give  the 
privilege  to  those  who  have  not  signed  the  petition  to  do  so  at  the  same  meeting. 
If  a  majority  remained  on,  after  the  above  privileges  were  granted,  then  the 
drainage  work  should  go  on  ;  but  if  there  be  not  a  majority  then  have  the  with- 
drawers  pay  the  costs  incurred.  Others  suggest  that  the  costs  should  be  paid  by 
all  the  petitioners,  and  others  claim  that  they  should  be  paid  out  of  the  general 
funds  of  the  township.  In  any  case,  it  is  argued,  the  above  procedure  would 
reduce  the  costs  to  the  expenses  of  the  engineer,  which  would  be  a  small  amount 
compared  with  the  publication  of  the  by-law  and  other  steps  now  sanctioned.  It 
is  urged  that  no  large  drainage  works  should  be  constructed  along  allowances  for 
roads.  There  are  a  great  many  on  road  allowances  at  present,  but  objection  is 
taken  against  its  continuance.  They  say  that  no  new  drain  exceeding  about 
fifteen  feet  top  and  two  or  three  feet  deep  should  be  located  along  a  highway. 

A  very  great  grievance,  it  is  said,  arises  regarding  the  non-completion  of 
drainage  works  according  to  the  plans  and  specifications  of  the  engineer.  The 
municipal  council  is  the  authoiity,  which  is  by  the  statute  vested  with  power  to 
do  the  work,  and  it  should  be  to  their  interest,  as  it  is  certainly  their  duty,  to 
see  that  the  ratepayers  interested  obtain  for  their  money  the  drain  as  laid  out  by 
the  engineer  and  communicated  to  them  through  his  report.  The  council  has  the 
power  of  appointing  a  commissioner  to  see  that  the  work  is  done  by  the  con- 
tractor, according  to  the  terms  of  the  contract  between  him  and  the  corporation, 
and  should  the  contractor  receive  pay  for  a  completed  contract  upon  the  certificate 
of  the  commissioner,  when  in  fact  the  work  is  not  completed,  then  the  council  is 
to  blame  and  those  interested  in  the  drainage  work  should  not  suffer  thereby, 
except  as  general  ratepayers  of  this  township. 

Complaint  is  also  made  against  municipal  councils,  regarding  the  method 
adopted  for  raising  the  money  required  for  the  completion  of  the  drainage  work. 
It  appears  that  several  councils  have,  in  the  past,  finally  passed  the  drainage  by- 
law providing  for  raising  the  estimated  cost  of  the  drain,  together  with  all  inci- 
dental expenses  connected  therewith.  Debentures  are  then  issued  and  duly  sold, 
and  the  proceeds  are  entered  in  the  books  of  the  treasurer  of  the  municipality, 
to  the  credit  of  this  particular  drain.  It  is  customary  to  name  the  drain  after 
the  person  who  first  signs  the  petition  for  its  construction.  This  enables  the 
treasurer  to  keep  an  accurate  account  for  each  drain.  The  contract  for  the  con- 
struction is  let,  and  the  commissioner  appointed  by  the  council  has  supervision 
over  the  work  and  upon  his  certificate  the  treasurer  pays  the  contractor.     As  the 
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work  progresses  a  certain  per  centage  of  the  value  of  the  work  done  is  paid,  and 
when  the  drain  is  completed  the  balance  is  paid.  All  the  incidental  expenses 
are  also  settled.  The  drain  account  when  balanced  shows  a  balance  to  the  credit 
of  the  drain  of  say  $1,000,  in  many  cases  it  exceeds  that  sum.  What  should  be 
done  with  this  excess  ?  There  can  be  no  doubt  to  whom  it  belongs,  it  is  the 
money  of  the  persons  assessed  for  the  drainage  work.  It  is  claimed,  that  councils, 
instead  of  paying  the  surplus  out  to  the  ratepayers  on  the  drain,  in  the  propor- 
tion of  their  assessment,  make  use  of  it  for  other  township  purposes,  apart 
altogether  from  the  drain  to  which  it  belongs,  and  when  the  last  debenture  of 
this  drain  becomes  due,  the  amount  of  the  surplus  that  is  $1,000  is  taken  out  of 
the  general  funds  and  applied  in  payment  of  it.  The  result  is,  that  the  township 
gets  the  benefit  of  the  funds  of  the  drain,  without  interest,  during  the  currency 
of  the  debentures.  When  it  is  remembered  that  the  debentures  may  run  for  any 
term  within  twenty  years,  it  appears  almost  incredible,  that  any  municipal  council 
would  so  far  transgress  its  plain  and  manifest  duty.  If  such  be  the  case  there 
can  be  no  better  ground  of  complaint,  and  the  request,  to  have  the  law  amended 
so  as  to  make  it  compulsory  for  councils  to  refund  the  excess  or  pay  it  on  the 
first  debenture  falling  due,  is  only  reasonable  and  just. 


CHAPTER    III. 
PETITION. 


Section    569    of   "The    Consolidated    Municipal    Act,    1892,"  provides  as 
follows : 

"  In  case  the  majority  in  number  of  the  persons,  as  shown  by  the  last  revised 
assessment  roll,  to  be  the  owners  (whether  resident  or  non-resident)  of  the 
property  to  be  benefited  in  any  part  of  any  township,  city,  town  or  incorporated 
village,  petition  the  council  for  the  deepening  or  straightening  of  any  stream, 
creek  or  watercourse,  or  for  the  draining  of  the  property  (describing  it)  or  for  the- 
removal  of  any  obstruction  which  prevents  the  free  flow  of  the  waters  of  any 
stream,  creek  or  watercourse,  as  aforesaid,  or  for  the  lowering  of  the  waters  of 
any  lake  or  pond,  for  the  purpose  of  reclaiming  flooded  land  or  more  easily 
draining  any  lands,  the  council  may  procure  an  engineer  or  provincial  land  sur- 
veyor to  make  an  examination  of  the  stream,  creek  or  watercourse  proposed  to 
be  deepened  or  straightened,  or  from  which  it  is  proposed  to  remove  obstructions, 
or  of  the  lake  or  pond,  the  waters  of  which  it  is  proposed  to  lower  or  of  the 
locality  proposed  to  be  drained,  and  may  procure  plans  and  estimates  to  be  made 
of  the  work  by  such  engineer  or  surveyor,  and  an  assessment  to  be  made  by  such 
engineer  or  surveyor  of  the  real  property  to  be  benefited  by  such  work,  stating 
as  nearly  as  may  be,  in  the  opinion  of  such  engineer  or  surveyor  the  proportion 
of  benefit  to  be  derived  therefrom  by  every  road  and  lot,  or  portion  of  lot,  and  if 
the  council  is  of  opinion  that  the  proposed  work,  or  a  portion  thereof,  would  be 
desirable,  the  council  may  pass  by-laws,  etc." 

We  will  consider  the  provisions  of  this  section  separately  and  in  the  light 
of  the  evidence  bearing  upon  them. 

Majority  in  Number  of  the  Persons. 

Two  witnesses  Shepley  and  Radmore  are  of  opinion  tint  this  should 
be  a  two-thirds  majority,  while  Brown,  P.L.S.  favors  one-third  in  numbsr ; 
Willoughby   says   a   half    dozen   persons    may   suffer  and    not    hi    able    to 
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get  a  majority  and  Hands  complains  of  this  as  a  great  difficulty  in  the 
way  of  drainage,  and  claims  that  two  persons  should  be  enough  on  the  peti- 
tion, and  he  favors  the  taking  away  of  the  power  of  the  people  altogether 
to  initiate  drainage  works  on  account  of  drainage  being  delayed  by  having  the 
power  with  them.  The  principle  adopted  in  the  State  of  Illinois  of  combining 
persons  and  acreage  is  recommended  by  a  few.  By  the  Statutes  of  Illinois  1891, 
a  majority  of  persons  and  one-third  the  number  of  acres  within  the  drainage  dis- 
trict are  required  to  be  represented  on  the  petition.  Richmond  says  :  "  I  would 
say  that  the  land  that  was  benefited  should  be  taken  into  consideration  as  well  as 
the  number  of  names.  I  would  combine  the  ownership  and  the  acres.  I  think 
the  majority  of  acres  should  be  the  proper  way."  Gamble  and  Dolbear  give  an 
option  between  a  majority  of  persons,  and  a  majority  of  acres.  Most  of  the 
witnesses  upheld  the  majority  principle  as  stated  in  the  section  but  would  exclude 
farmers'  sons  who  are  not  real  owners.  Stewart,  Douglas,  Cruickshanks, 
Stephens,  Stedman,  Haines,  Rae,  McCardick,  Coleman,  McDougall,  Wigle, 
McCain  and  Vogler  support  the  provisions  of  the  section. 

Shown  by  the  last  Revised  Assessment  Roll  to  be  the  Owners. 

By  sub-section  (2)  of  section  14a  of  "  The  Consolidated  Assessment  Act 
1892,"  it  is  provided  that  "  every  farmers'  son  bona  fide  resident  on  the  farm  of 
his  father  or  mother,  at  the  time  of  the  making  of  the  assessment  roll,  shall  be 
entitled  to  be,  and  may  be,  entered,  rated  and  assessed  on  such  roll,  in  respect  of 
such  farm  in  manner  following :  (a)  If  the  father  is  living  and  either  the  father 
or  mother  is  the  owner  of  the  farm,  the  son  or  sons  may  be  entered,  rated  and 
assessed  in  respect  of  the  farm,  jointly  with  the  father,  and  as  if  such  father  and 
son  or  sons  were  actually  and  bona  fide  joint  owners  thereof,  etc." 

Under  this  provision  making  farmers'  sons  actual  and  bona  fide  joint  owners 
with  their  father,  rated  and  assessed  as  such  on  the  assessment  roll,  they  must 
be  counted  for  or  against  the  petition  as  the  law  now  stands,  but  the  whole  tenor 
of  the  evidence  on  this  point  is  against  farmers'  sons  counting  either  in  favor  of 
the  petition  or  opposed  to  it.  The  prevailing  opinion  is,  that  as  the  petition  lays 
a  foundation  for  encumbering  the  real  property,  only  such  persons  as  are  the 
real  and  actual  owners,  and  not  made  such  by  statute,  should  have  a  voice  in 
determining  whether  the  encumbrance  should  be  placed  on  the  freehold  for  it& 
benefit,  and  if  this  view  be  sound  then  neither  should  farmers'  sons  defeat  the 
project  by  opposing  or  counting  against  the  petition. 

Whether  Resident  or  Non-Residext. 

By  section  30  of  "  The  Consolidated  Assessment  Act,  1892,"  it  is  provided  as 
follows:  "  As  regards  the  lands  of  non-residents  who  have  not  required  their 
names  to  be  entered  on  the  roll,  the  assessors  shall  proceed  as  follows  :  (1)  They 
shall  insert  such  land  in  the  roll  separated  from  the  other  assessments,  and  shall 
head  the  same  as  non-residents'  land  assessments. 

(2)  If  the  land  is  not  known  to  be  subdivided  into  lots,  it  shall  be  designated 
by  its  boundaries  or  other  intelligible  description. 

(3)  If  it  is  known  to  be  subdivided  into  lots,  or  a  part  of  a  tract  known  to 
be  so  subdivided,  the  assessor  shall  designate  the  whole  tract  in  the  manner  pre- 
scribed with  regard  to  undivided  tracts ;  and,  if  they  can  obtain  correct  informa- 
tion of  the  subdivisions,  they  shall  put  down  in  the  roll,  and  in  a  first  column, 
all  the  unoccupied  lots  by  their  numbers  and  names  alone,  and  without  the- 
names  of  the  owners,  beginning  at  the  lowest  number,  and  proceeding  in  numerical, 
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order  to  the  highest ;  in  the  second  column,  and  opposite  to  the  number  of  each 
lot,  they  shall  set  down  the  quantity  of  land  therein  liable  to  taxation ;  and  in 
a  third  column,  and  opposite  to  the  quantity,  they  shall  set  down  the  value  of 
such  quantity,  and,  if  such  quantity  is  a  full  lot,  it  should  be  sufficiently  desig- 
nated as  such  by  its  name  or  number,  but  if  it  is  a  part  of  a  lot,  the  part  shall 
be  designated  in  some  other  way  whereby  it  may  be  known." 

From  this  quotation,  it  appears  manifest  that  no  names  of  non-residents,  who 
have  not  required  their  names  to  be  entered  on  the  assessment  roll,  will  appear 
on  the  last  revised  assessment  roll.  It  necessarily  follows,  that  the  term  non- 
resident as  qualified  by  the  name  being  on  the  last  revised  assessment  roll,  can 
only  refer  to  those  who  have  availed  themselves  of  the  privilege  of  requiring  their 
names  to  be  entered  in  the  roll,  and  the  names  have  in  fact  been  entered  in  pur- 
suance of  such  request. 

George  Robinson,  reeve  of  the  township  of  Romney,  suggests  that  residents 
only,  should  be  allowed  to  petition,  neither  would  he  allow  non-residents  to  count 
in  opposition  to  thepetition.  Wigle  and  McCain  believe  the  fairest  way  is  to  include 
resident  and  non-resident  whose  names  appear  on  the  last  revised  assessment  roll. 
Coleman,  who  is  a  civil  engineer  favors  the  residents  and  non-residents  with  the 
further  precaution  against  farmers'  sons,  of  having  each  person  signing  the  peti- 
tion make  a  statutory  declaration  that  he  or  she  is  the  real  owner.  He  also  favors 
an  agent  under  power  of  attorney,  executors  and  guardians  of  an  estate  having 
the  same  rights  as  an  owner. 

Property  to  be  Benefited. 

Does  this  mean  the  property  of  those  directly  benefited  only,  or  does  it 
mean  the  property  of  those  benefited  directly  and  also  those  benefited  by  way  of 
outlet  improvement  ? 

If  the  former,  then  those  who  may  be  assessed  for  outlet  have  no  right  to 
sign  the  petition,  nor  should  they  count  against  it.  Lister,  Q.C.,  of  Sarnia  ; 
Douglas,  Q.C.,  of  Chatham ;  Baird,  P.L.S. ;  Stewart,  Clerk  of  Raleigh  ; 
Cruickshanks  and  Willoughby  are  strongly  in  favor  of  this  meanino-.  If 
however,  the  latter  is  the  true  interpretation  of  the  words  as  used  in  the  section, 
then  those  assessed  for  outlet  would  count  for  and  also  against  the  petition. 
This  view  has  received  judicial  sanction  in  the  case  of  Robertson  against  The 
Corporation  of  the  township  of  North  Easthope,  15  Ontario  Reports,  page  423. 
The  learned  Judge  before  whom  an  application  was  made  to  quash  the  drainage 
by-law  in  the  course  of  hu  judgment  said  :  "  It  seems  to  be  a  matter  of  doubt  as 
to  whether  the  petition  must  be  signed  by  a  majority  of  the  owners  of  the  land 
mentioned  in  the  petition  only,  or  whether,  when  other  lands  are  added  by  the 
engineer's  report,  as  being  benefited,  the  names  of  a  majority  of  the  whole  of  the 
owners  of  all  the  lands  included  in  his  report  must  be  found  attached  to  the 
petition. 

"  The  authority  of  the  cases  of  re  Montgomery  andtRaleigh,  21  Common  Pleas 
381,  and  re  White  and  Sandwich,  1  Ontario  Reports  530,  in  which  the  former 
view  was  taken,  if  not  actually  overruled  by  the  later  case  of  re  Romney  and 
Mersea,  11  Appeal  Reports  712,  and  re  Dover  and  Chatham,  12  Supreme  Court 
Reports  321,  must  be  taken  to  be  very  much  shaken  and  I  think  the  meanino-  of 
this  section  may,  since  the  later  cases,  be  taken  to  be  at  all  events  open  to  that 
which  seems  to  me  to  be  its  proper  construction,  viz.  :  That  the  petition  should 
include  a  majority  of  all  the  persons  whom  the  engineer  finds  to  be  benefited  by 
the  proposed  work,  and  therefore  that  if  the  lands  benefited  extend  so  far  beyond 
those  mentioned  in  the  petition  as  to  reduce  the  majority  to  a  minority,  the 
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council  should  not  proceed  with  the  matter  without  obtaining  the  consent  of  a 
majority  of  the  whole." 

This  case  was  afterwards  carried  to  the  Court  of  Appeal  and  is  reported 
in  16  Appeal  Reports,  page  214. 

The  Chief  Justice  of  Ontario  in  delivering  his  judgment,  among  other  things 
said :  "  An  examination  of  the  evidence  compels  us  to  accept  as  correct  the 
finding  of  our  learned  brother  Street,  that  a  majority  of  the  landowners  of 
property  to  be  benefited  by  the  drainage  by-law,  had  not  petitioned  for  it ;  that 
in.  other  words,  the  groundwork  and  foundation  of  the  jurisdiction  of  the 
council  did  not  exist." 

In  emphatic  language  Gwynne,  J.,  in  Township  of  Chatham  against 
Township  of  Dover,  12  Supreme  Court  Reports,  page  321,  at  page  338  says :  "  The 
preliminary  essential  condition  precedent  to  give  the  council  jurisdiction  to  take 
any  action  which  could  have  any  binding  effect  whatever  upon  any  persons 
sought  to  be  made  chargeable  with  any  part  of  the  cost  of  such  a  work,  is,  that 
a  petition  should  be  presented  to  the  council,  praying  for  the  performance  of  the 
proposed  work,  describing  its  nature,  and  signed  by  a  majority  of  the  owners  of 
the  property  to  be  benefited  by  the  proposed  work." 

We  cannot  be  too  careful,  and  we  think  the  council  should  be  equally 
careful,  in  requiring  that  this  essential  foundation  should  always  exist  before 
such  very  serious  interference  with  the  rights  of  owners  of  property  should  be 
undertaken. 

The  majority  is  allowed  the  right  of  binding  the  minority,  but  there  should 
be  no  reasonable  doubt  allowed  to  exist  as  well  of  the  existence  of  such  a 
majority,  and  of  its  being  signified  in  the  manner  required  by  law.  I  fully 
agree  with  the  learned  Judge  when  he  says :  '  The  petition  should 
include  a  majority  of  all  the  persons  whom  the  engineer  finds  to  be  benefited 
by  the  proposed  work,  and,  therefore  if  the  lands  benefited  extend  so  far  beyond 
those  mentioned  in  the  petition  as  to  reduce  the  majority  to  a  minority,  the 
council  should  not  proceed  with  the  matter  without  obtaining  the  consent  of  a 
majority  of  the  whole.' 

In  the  case  before  us,  it  would  appear  that  there  was  not  an  actual  qualified 
majority  of  the  owners  of  the  lands  mentioned  in  the  petition,  nor  of  those 
(included)  afterwards  reported  by  the  engineer  as  benefited  and  ultimately 
settled  in  the  schedule  to  the  by-law.  In  all  cases  of  this  kind  largely  invading 
the  rights  of  private  property,  it  should,  I  think,  be  incumbent  on  the  council  to 
be  certain  beyond  speculation,  or  guess  work  that  a  majority  of  those  interested 
had  clearly  sanctioned  the  proposed  work,  so  as  legally  to  found  jurisdiction  to 
bind  a  dissentient  minority. 

It  may  often  happen  that  the  result  of  the  survey  shows  a  much  larger  area 
of  land  to  be  benefited  than  that  designated  in  the  petition. 

There  ought  to  be,  in  my  judgment,  an  absolute  majority  of  all  owners 
declared  liable  to  assessment  and  contribution  before  those  opposed  to  the  scheme 
can  lawfully  be  bound,  The  by-law  now,  in  question  is  one  largely  dealing  with 
private  rights  and  property,  and  is,  as  I  consider,  wholly  dependent  on  the 
statutable  preliminary  conditions  being  observed  before  it  can  acquire  any 
authority." 

Mr.  Justice  McLennan,  in  delivering  his  judgment,  among  other  thing  said: 
"  I  aoree  in  the  judgment  of  the  learned  Chief  Justice.  The  first  question  is, 
whether  the  petition  was  signed  by  a  majority  of  the  persons  as  shown  by  the 
last  revised  assessment  roll  to  be  the  owners  (whether  resident  or  non-resident) 
of  the  property  to  be  benefited  as  required  by  statute.  The  assessment  roll,  so 
far  as  it  relates  to  the  lands  mentioned  in  the  petition  as  lands  to  be  benefited 
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is  proved  by  a  copy  certified  by  Mr.  Fisher,  the  Township  Clerk,  and  the  number 
of  owners  shown  thereby  is  plainly  fifty-nine.  The  number  of  names  on  the 
petition  is  thirty-one,  but  three  of  these  were  disqualified  and  were  not  entitled 
to  sign  it,  or  to  be  counted.  They  were  John  B.  Schmidt,  whose  name  was  not 
on  the  roll  at  all ;  Levi  Cook,  who  is  assessed  upon  the  roll  as  a  land  owner's  son 
only,  and  William  Doetzert,  who  is  assessed  on  the  roll  as  a  tenant  and  not  as  an 
owner. 

It  is  as  plain  as  anything  can  be  upon  the  roll  verified  by  Mr.  Fisher,  that 
the  total  number  of  such  owners  as  shown  by  the  roll  was  fifty-nine,  and  it 
would  require  thirty  signatures  at  least  to  make  a  majority. 

So  far,  therefore,  as  the  original  petition  is  concerned,  the  subsequent 
proceedings  of  the  council  are,  in  my  judgment,  without  any  pretence  of 
justification.  It  is  contended,  however,  that  the  report  of  the  engineer  has  made 
a  change,  both  in  the  number  of  names  entitled  to  be  counted  as  petitioners,  and 
also  in  the  total  number  of  persons  to  be  benefited  by  the  proposed  works,  and 
this  is  true.  I  am  clear,  however,  that  there  is  still  not  a  majority  of  the  whole 
number  of  names  in  the  petition. 

The  report  of  the  engineer  brings  in  three  new  names  of  persons  to  be 
benefited,  and  there  are  four  to  be  taken  off,  which  still  leaves  the  total  number 
fifty-eight.  There  is  also  one  more  name  to  be  taken  from  the  petition,  namely, 
E.  G.  Oliver,  who  withdrew  from  it  and  signed  a  counter-petition  before  any 
action  was  taken  by  the  council,  which,  I  think,  he  had  a  right  to  do,  so  that 
the  final  number  of  petitioners  is  twenty-seven,  and  the  number  required  to  make 
a  majority  is  thirty." 

Burton  and  Osler,  J.J.A.,  Concurred. 

The  result  was  that  the  by-law  of  the  township  was  quashed  and  costs  were 
given  against  the  Township. 

In  any  part  of  any  Township. 

In  re  Montgomery,  and  TIte  Township  of  Raleigh,  21  Common  Pleas 
381  at  page  395,  Mr.  Justice  Gwynne,  in  the  course  of  his  judgment  said : 
"  In  some  future  case  it  may  become  necessary  to  determine  what  majority  is 
'sufficient  to  procure  the  action  of  the  Council.  Four  concessions  in  a  township 
may  be  interested,  in  different  degrees  in  a  work  which  would  drain  all  the  lands 
in  those  concessions,  but  it  might  be  of  more  importance  to  the  owners  of  the 
lands  in  one  of  those  concessions  than  to  all  the  owners  of  land  in  the  other 
three  to  procure  the  construction  of  the  work.  As  at  present  advised,  we  do  not 
see  that  a  majority  of  the  resident  owners  in  the  one  concession  would  not 
comply  with  the  terms  of  the  Act,  namely  :  "  In  case  a  majority  in  number  of 
the  resident  owners,  as  shown  by  the  last  revised  assessment  roll,  of  the  property 
to  be  benefited  in  any  part  of  any  municipality  do  petition  the  council  etc." 

The  above  decision  was  given  in  the  year  1871  upon  the  statute  as  it  then 
stood.  The  judgment  was  cited  with  approval  in  1882,  by  Mr.  Justice  Sir  M.  C. 
Cameron,  in  re  White  and  The  Corporation  of  Sandivich  East,  1  Ontario' Reports 
530,  at  page  534,  he  quotes  from  the  former  judgment  that  portion  above  se 
forth  and  proceeds,  "  It  may  be,  and  perhaps  was,  the  intention  that,  on  a  petition 
by  certain  owners  of  land  wishing  to  have  their  lands  drained,  or  by  a  majority 
of  the  owners  of  the  lands  the  petitioners  wished  to  have  drained,  the  council 
might  in  its  discretion,  incur  the  expense  of  procuring  an  examination  to  be  made 
by  an  engineer  or  provincial  land  surveyor  of  the  locality  to  be  drained,  and  of 
the  plans  and  estimates  of  the  work  and  assessment  of  the  real  property  to  be 
3  (D.G.) 
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benefited,  and  then,  if  on  the  report  of  the  engineer,  the  council  should  be  of 
opinion  the  work  would  be  desirable,  it  should  have  power  to  perform  it,  and 
impose  the  burden  of  paying  for  it  upon  all  whose  lands  would  be  benefited, 
quite  irrespective  of  the  petitioners  or  the  owners  of  lands  they  wished  to  affect. 
This  would  seem  to  be  the  view  that  has  in  practice  been  acted  upon,  or  it  may 
be,  that  the  Legislature  only  intended  to  permit  the  imposing  of  the  burden  of 
paying  for  such  work  upon  the  lands  designated  in  the  petition,  and  the 
council,  before  acting  on  such  petition,  should  inform  itself  by  the  report  of  an 
enoineer  whether  it  would  be  desirable,  having  regard  to  the  extent  of  the  work 
and  the  value  of  the  lands  to  be  benefited — that  is,  the  land  designated  in  the 
petition — to  incur  the  liability  on  the  part  of  the  municipality  of  borrowing  the 
money  required  to  pay  for  the  work.  The  Court  of  Common  Pleas  in  the 
judgment  referred  to,  seems  to  adopt  the  former  view,  as  Mr.  Justice  Gwynne  in 
the  case  put  by  him  of  four  concessions  being  benefited,  said  :  '  As  at  present 
advised  we  do  not  see  that  a  majority  of  the  owners  in  the  one  concession  would 
not  comply  with  the  terms  of  the  Act,'  that  is,  that  a  majority  of  the  owners  of 
land  to  be  benefited  in  one  concession  by  petitioning  would  empower  the  council 
to  impose  the  burden  of  paying  for  the  work  on  all  the  owners  of  land  benefited 
in  the  whole  four  concessions,  and  to  pass  the  necessary  by-law  therefor.  In 
that  view  the  petition  in  this  case  is  not  open  to  objection,  nor  is  the  by-law 
based  upon  it." 

Describing  it. 

These  words  occur  in  the  section  under  review  in  parenthesis  following  the 
clause  for  the  draining  of  land,  thus  :  "  Or  for  the  draining  of  property  (describing 
it)."  Doubts  have  arisen  as  to  the  application  of  the  words  "  describing  it."  There 
have  been  three  views  advanced  : 

1st.  The  words  apply  only  to  the  clause  to  which  they  are  attached.  In 
support  of  this  view,  it  is  said  that  the  pronoun  "  it "  refers  to  the  noun 
"  property,"  one  word  removed  from  it  and  consequently,  the  phrase  "  describing 
it "  controls  the  draining  of  property  alone,  and  has  no  application  to  the  clause 
preceding  which  provides  '  for  the  deepening  or  straightening  of  any  stream, 
creek  or  watercourse."  Again,  in  no  case  can  the  phrase  be  said  to  control  the 
clauses  which  follow  it,  which  provide  "  for  the  removal  of  any  obstruction  which 
prevents  the  free  flow  of  the  waters  of  any  stream,  creek  or  watercourse,"  and 
"  for  the  lowering  of  the  waters  of  any  lake  or  pond." 

2nd.  Others  contend  that  the  phrase  applies  to  the  clause  to  which  it  is 
directly  attached,  and  also  to  the  preceding  clause  "  for  the  deepening  or  straight- 
ening of  any  stream,  creek  or  watercourse."  Those  make  the  pronoun  "  it  " 
apply  to  the  property  to  be  benefited  in  the  third  line  of  the  section.  They  agree 
with  the  views  expressed  above,  that  in  no  case  can  the  phrase  be  made  to 
apply  to  the  clauses  following  as  to  removal  of  obstructions  and  the  lowering  of 
a  lake  or  pond. 

3rd.  There  is  still  another  application  given  to  the  words,  namely  :  They 
control  both  the  clause  preceding  and  also  the  clauses  following  as  well  as  the 
clause  in  which  they  are  inserted.  This  ground  is  supported  by  looking  at  the 
evident  object  of  the  section,  and  the  scope  of  the  drainage  provisions  of  the 
statute,  all  having  in  view  the  benefit  to  lands.  This  benefit  may  be  brought 
about  by  the  construction  of  a  drain,  by  deepening  or  straightening  a  stream, 
creek  or  watercoure,  by  removing  obstructions  from  same,  or  by  the  lowering  of 
the  waters  in  a  lake  or  pond.  It  may  be  that  in  one  case,  two  or  more  of  such 
works  might  have  been  executed  in  order  to  confer  upon  the  owners  of  the  land 
the  benefit  which  they  seek  by  petitioning  under  the  Act.     The  description  of 
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the  land  to  be  benefited  should  be  given  in  every  case,  and  it  would  then  be  for 
the  engineer  to  say  what  was  required  under  any  of  the  clauses  contained  in  the 
section,  in  order  to  benefit  the  lands  described  in  the  petition,  and  convey  away 
the  surface  water  so  that  it  would  not  injure  the  lands  described  nor  damage  any 
other  lands  in  its  course  to  an  outlet. 

J.  F.  Lister,  Q.C.,  of  Sarnia,  is  of  opinion  that  the  law  should  be  amended  so 
as  to  authorize  the  cleaning  out,  straightening  and  enlarging  of  natural  water- 
courses, so  as  to  give  them  capacity  to  carry  off  to  a  proper  outlet  all  the  water 
brought  into  them  and  to  charge  the  cost  upon  all  lands  draining  into  them,  as 
well  as  other  lands  benefited  without  any  petition. 

Coleman,  Volger  and  others  suggest  that  a  form  of  petition  should  be  given 
in  the  Act  as  a  guide  to  its  requirements  under  section  569. 

The  Council  may  Procure  an  Engineer  or  Provincial  Land  Surveyor 
to  make  an  examination,  etc. 

After  the  petition  duly  signed  is  presented  to  the  council,  the  next  step  in 
the  proceedings  is  to  send  on  an  engineer  or  provincial  (now  changed  to  Ontario) 
land  surveyor  to  make  an  examination,  provide  plans  and  estimates  and  make 
an  assessment,  all  of  which  are  to  be  embodied  in  a  written  report  to  the 
council. 

The  great  difficulty  presented  in  this  part  of  the  section  is  the  scope  of  the 
engineer's  duties  in  making  the  assessment.  By  a  subsequent  provision  in  the 
section  he  is  confined  to  the  "  lands  to  be  benefited."  What  are  such  lands  ? 
Are  they  simply  the  lands  designated  in  the  petition,  or  are  they  in  addition  to 
those  described  in  the  petition  any  other  lands  to  be  benefited  by  the  proposed 
drain  in  the  same  way  as  those  mentioned  in  the  petition  are  to  be  benefited,  and 
still  other  lands  for  which  an  improved  outlet  will  be  furnished  when  the  pro- 
posed drain  is  constructed  ?  Should  the  engineer  be  restricted  to  the  lands 
designated  in  the  petition,  then  an  injustice  may  be  done  to  the  ratepayers 
within  the  area  so  described,  by  reason  «of  other  lands  being  benefited  outside  of 
such  area  to  as  great  an  extent  and  perhaps  greater  than  some  lands  immediately 
within  the  area,  and  also  by  an  improved  outlet  being  supplied  for  drain  already 
constructed  in  the  locality  above.  If  these  two  classes  be  left  out  of  considera- 
tion altogether  by  the  engineer,  then  the  ratepayers  within  the  prescribed  area 
would  be  providing  a  drain  at  their  own  expense,  which  would  confer  a  benefit 
on  persons  wholly  foreign  to  the  enterprise.  Under  such  circumstances,  they 
might  fairly  say,  we  have  considered  our  position  and  we  are  quite  willing  that 
any  lands  lying  outside  of  the  area  we  petition  for,  may  derive  what  incidental 
benefit  the  drain  may  confer  until  the  owners  seek  to  drain  such  lands  by  leading 
water  into  the  drain  we  are  asking  for,  and  then  we  shall  be  able  under  other 
provisions  of  the  Act,  through  the  council  and  the  engineer,  to  asses  such  lands  their 
proper  share  for  the  construction  and  maintenance  of  the  drain.  As  to  the  lands 
which  are  furnished  with  an  improved  outlet,  the  case  is  altogether  different. 
The  proposed  drain  has  to  be  made  of  greater  dimensions  and  of  greater  carrying 
capacity  to  piovide  or  improve  an  outlet  to  an  existing  drain,  and  unless  the 
persons  using  this  upper  drain  can  be  assessed  and  charged  with  some  part  of  the 
cost  of  construction,  then  they  could  never  be  reached  even  for  maintenance,  and 
the  result  would  be  they  would  use  and  get  the  benefit  of  what  they  never  paid 
anything  for.  Again,  if  the  assessment  for  providing  or  improving  an  outlet  be 
considered  a  benefit  under  the  section  we  are  considering,  then  those  who  would 
be  assesssed  for  outlet  would  very  rarely  sign  the  petition  but  would  count 
against  it,  and  this  would  make  it  almost  impossible  to  obtain  a  majority  of  both 
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those  within  the  area  defined  in  the  petition  and  also  those  who  would  be  liable 
for  outlet  assessment  taken  together.  The  only  remedy  for  this  is,  to  frame  the 
law  so  as  to  remove  all  doubt  upon  the  point  by  making  the  owners  inside  the 
area  the  only  persons  required  to  sign  the  petition,  and  if  a  majority  of  such 
owners  be  procured  then  the  drain  shall  go  on  and  the  prayer  of  the  petition  be 
granted,  and  in  case  an  outlet  or  improved  outlet  be  furnished  to  the  lands 
already  using  a  drain  above,  then  these  lands  ought  to  be  assessed  and  charged  a 
fair  and  proper  sum  for  the  use  of  the  drain  as  an  outlet,  and  they  should  neither 
count  on  the  petition  if  they  sign  it,  nor  against  it  if  they  do  not  sign  it.  The 
same  principal  should  be  applied  to  the  straightening  or  enlarging  of  a  stream, 
creek  or  watercourse  or  otherwise  improving  it,  and  also  to  the  lowering  of  the 
water  of  any  lake  or  pond. 

Several  witnesses  consider  it  right  and  just  to  restrict  the  engineer  altogether 
to  the  lands  mentioned  in  the  petition,  and  not  allow  him  to  go  beyond  them  to 
assess  either  for  benefit  properly  so  called,  or  for  benefit  by  way  of  improved 
outlet. 

James  McKinley,  Ex- Reeve  of  Howard,  says  :  "  T  think  that  property  out- 
side of  that  described  in  the  petition  should  not  be  assessed  by  the  engineer,  or 
court  of  revision,  or  Judge,  so  as  to  deprive  the  petition  of  its  majority.  I  would 
let  it  fall  rather  than  take  the  risk.  I  would  stick  rigidly  to  that  point  and  let 
the  majority  control." 

George  McDonald,  Reeve  of  Howard,  says  :  "  With  regard  to  whether  the 
engineer  should  assess  property  outside  that  described  in  the  petition  and  reduce 
the  majority  to  a  minority  by  taking  in  such  outlying  property,  I  think  if  he 
goes  outside  of  the  property  mentioned  in  the  petition  and  the  effect  is  as  I  have 
said,  it  would  destroy  the  petition.  I  am  in  favor  of  the  majority  ruling  in  every 
case." 

John  Reyoraft,  Reeve  of  Oxford,  says  :  "I  believe  in  assessing  the  men  who 
get  the  benefit  and  only  them.  I  don't  believe  in  assessing  for  this  they  call  out- 
let where  the  outlet  does  not  benefit  the  men  above.  It  certainly  seems  to  be  a 
grievous  thing  up  in  Howard.  According  to  the  law  as  I  used  to  understand  it. 
a  majority  of  the  petitioners  living  along  the  drain  were  called  the  majority  for 
the  purpose  of  signing  the  petition.  Outside  of  that  the  engineer  could  assess 
anybody  that  he  thought  was  benefited  by  the  construction  of  that  drain.  I 
believe  that  these  petitioners  should  embrace  a  majority  of  every  man  that  should 
be  taken  in  by  the  engineer." 

Thomas  Stedman,  Ex-Reeve  of  Enniskillen.  says  :  "  I  believe  that  the 
assessment  for  benefit  and  that  for  outlet  should  be  separate  and  the  benefit 
assessment  should  cease  with  the  end  of  the  work.  The  upper  lands  should  not 
be  assessed  for  outlet  until  after  they  have  in  some  way  beyond  nature  used  the 
drain  below." 

Albin  Rawlings,  Ex- Warden  of  Lambton,  says  :  "  The  scheme  'should  be 
confined  to  the  lands  described  in  the  petition." 

R.  J.  McCormick,  Warden  of  Lambton,  says :  "  I  would  not  assess  high 
lands  that  are  not  benefited.  Just  the  minute  that  the  man  on  the  high  lands 
would  cause  water  to  go  in  there  and  get  into  that  drain,  he  ought  to  pay  some- 
thing." 

George  Shirely,  Ex- Warden  of  Lambton,  says :  "  There  should  be  a 
watershed  provided  for  drains  and  I  would  allow  the  lateral  drains  to  come  into 
it.  You  know  it  just  means  this,  those  few  people  on  these  three  or  four  thousand 
acres  of  land  must  make  a  drain  big  enough  to  carry  off  the  water  miles  and 
miles  beyond  them.     If  they  had  only  to  make  it  for  themselves  it  would  not 


37 


require  to  be  so  large.  All  parties  contributing  water  to  a  drain  by  artificial 
means,  should  pay  in  proportion  to  the  use  they  make  of  that  drain." 

George  Wintermute,  Reeve  of  Maidstone,  says  :  "  I  think  that  low  lands 
ought  to  pay  the  most  for  a  drain.  I  would  be  in  favor  of  the  high  lands  con- 
tributing something.  I  believe  the  low  lands  are  benefited  more,  but  1  also 
think  that  the  high  lands  should  contribute  something  whether  they  construct 
artificial  drains  or  not."     William  Ellis,  deputy-reeve,  agrees  with  this. 

George  Morse,  Ex-Reeve  of  Mersea,  says  :  "  I  don't  think  upper  lands 
should  be  assessed  until  they  use  a  drain  as  an  outlet.  It  depends  a  great  deal 
on  the  judgment  of  the  engineer  as  to  how  assessments  should  be  made.  Where 
there  is  low  lying  wet  land  at  the  mouth  of  a  drain,  and  higher  land  at  the  head 
of  the  drain,  to  the  extent  that  it  requires  drainage,  they  should  pay.  T  claim 
that  the  rule  of  benefit  should  apply  there." 

Alexander  Baird,  P.L.S.,  says:  "I  don't  think  the  petition  can  be 
improved  on,  only  that  it  should  be  a  majority  of  the  locality  described,  but  the 
engineer  should  have  the  power  to  assess  all  parties  which  he  finds  draining  in 
and  are  benefited,  that  is  outside  of  the  described  area.  Here  is  a  locality  that 
wants  a  drain,  and  they  get  the  majority  to  drain  that  locality ;  but  these  other 
parties  probably  may  be  the  cause  of  the  locality  requiring  to  be  drained,  and 
still  they  are  left  right  out.  I  would  assess  for  outlet  the  uplands  and  lands 
lying  adjacent  to  the  area  described  in  the  petition,  but  the  parties  so  assessed 
would  not  count  for  or  against  the  petition.  In  the  schedule  of  assessment  there 
should  be  separate  columns,  one  showing  for  direct  benefit  and  the  other  for  bene- 
fit b}^  way  of  outlet." 

Theodore  Wigle,  15  years  Reeve  of  Gosfield,  says:  "The  engineer's 
report  should  clearly  distinguish  between  assessment  for  direct  benefit  and 
assessment  for  outlet  or  indirect  benefit,  and  in  the  latter  case  he  should  give 
his  reasons  for  assessing  for  outlet." 

Charles  Fox,  12  years  Reeve  of  Gosfield  South,  says  :  "  I  think  an  engineer 
should  show  what  land  he  assesses  for  direct  benefit  and  what  land  he  assessed 
for  indirect  benefit  or  outlet ;  he  should  make  a  distinction  between  direct  benefit 
and  outlet  benefit.  He  should  state  his  reasons  in  his  report  why  he  assesses  for 
outlet." 

Delos  R.  Davis,  Barrister-at-law,  says  :  "  I  would  allow  the  engineer  to  go 
beyond  the  area  petitioned  for  in  laying  out  his  scheme,  just  because  the  persons 
who  generally  petition  do  not  have  the  knowledge  with  reference  to  it.  I  would 
think  that  all  the  persons  that  were  to  be  interested  in  a  petition  should  have  an 
opportunity  at  a  meeting  to  see  the  report.  I  mean  the  people  who  have  to  pay. 
I  would  give  an  opportunity  to  others  to  sign  the  petition  at  that  meeting,  (that 
is  when  the  engineer's  report  is  brought  in  before  the  council)  so  as  to  make 
the  petition  good  if  parties  desire  to  sign  it.  If  the  majority  of  all  the  parties 
interested  did  not  sign  the  petition  the  scheme  would  fall  as  far  as  my  judgment 
goes.  Circumstances  might  arise  that  a  lesser  number  than  the  majority  would 
be  sufficient,  but  it  would  be  dangerous  to  interfere  with  the  majority  principle. 
Once  the  initiation  proceedings  were  adopted  at  that  meeting,  the  petition 
should  be  completed  and  nothing  that  subsequently  occurred  should  affect  it." 

In  answer  to  the  question :  Should  property  outside  of  that  described  in 
the  petition  be  assessed  by  the  engineer  without  rendering  the  petition  bad,  in 
the  event  of  the  majority  being  reduced  to  a  minority  by  taking  in  such  out- 
lying property  ?  Answers  :  The  majority  should  rule — George  Morris.  Yes, 
the  engineer  should  have  the  power — Bouteiller,  Warden  of  Essex.  It  should 
not  make  petition  bad,  scheme  should  go  on — Walsh,  Reeve  of  Tilbury  North. 
Should    be    assessed    and  petition  remain    good — Strong,  Reeve   of  Rochester. 
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Engineer  should  assess  all  lands  benefited  notwithstanding  the  petition  and  lands 
therein  described — James  Clancy,  M.P.P. 

William  Whitebread  says  :  "  The  engineer  should  have  power  to  bring  in 
others  benefited  outside  the  lands  described  in  the  petition  and  should  also  decide 
under  the  circumstances  whether  the  petition  should  remain  good  or  not. 
Neither  the  court  of  revision  nor  the  county  Judge  should  have  power  to  bring 
in  any  person  or  persons  not  already  assessed  by  the  engineer." 

John  S.  Eraser,  Barrister-at-Law  and  Reeve  of  Wallaceburg,  agrees  with 
Whitebread. 

Hector  McFarlane,  Clerk  of  Ekfrid  since  1850,  except  5  years,  during  which 
he  was  Reeve,  says  :  "  I  think  it  should  be  compulsory  on  the  engineer  to  make 
detailed  estimates.  They  should  state  the  rate  per  rod  or  per  yard.  I  think 
also  that  when  he  speaks  of  taxing  people  for  benefit  that  the  work  for  outlet 
should  be  in  too.  I  find  that  engineers  invariably  tax  us  for  outlet  the  same  as 
benefit.  The  outlet  as  well  as  the  benefit  should  be  mentioned  in  section  569. 
I  mean  that  the  Act  should  set  forth  that  engineers  should  have  the  power 
to  assess  for  benefit  ami  outlet,  whereas  it  says  benefit.  I  would  provide  for 
outlet  and  benefit  both  on  the  first  construction  of  the  drain.  If  it  is  not  done 
in  the  start  it  is  never  done.  I  don't  know  that  I  can  say  very  much  about 
section  590.  There  have  been  a  number  of  decisions  given  on  that  and  I  am  not 
in  possession  of  these  decisions,  and  I  don't  know  what  they  are,  but  I  would 
just  say  that  I  always  believed,  and  I  believe  it  yet,  if  a  private  individual  con- 
structed a  drain  across  his  land  sufficient  to  drain  his  land  and  contain  the 
natural  surface  water  flowing  into  it,  that  is  all  he  should  be  required  to  do.  If 
more  water  than  the  foregoing  is  caused  by  any  means  to  flow  into  the  said  drain, 
the  parties  so  doing  should  be  put  to  the  expense  of  the  enlargement,  it  matters 
not  how  far  down  it  is  done.  The  same  rule  should  apply  to  corporations  and 
drains  on  a  larger  scale  ;  the  law  should  be  framed  to  carry  out  the  spirit  of  the 
foregoing.  The  lower  men  should  be  left  in  as  good  a  state  as  if  the  upper  men 
had  not  speeded  their  water.  Upper  lands  should  not  have  the  right  to  make 
private  drains  on  their  lands  leading  into  any  stream,  creek  or  watercourse  with- 
out being  liable  for  outlet  assessment." 

Patrick  F.  Strong,  Reeve  of  Rochester,  agrees  with  McFarlane  in  provid- 
ing for  benefit  and  outlet  in  first  construction. 

Benjamin  Watter worth,  13  years  Reeve  of  Mosa  and  ex- Warden  of  Mid- 
dlesex, says :  "  The  engineer  should  in  his  assessment  for  the  drain  set  out  in 
his  report  the  assessment  for  benefit  as  well  as  the  assessment  for  outlet.  There 
are  cases  wThere  the  upper  lands  should  pay  pretty  much  for  the  expense  of  the 
drain.  The  low  lands  furnish  the  outlet  and  should  have  very  little  to  pay.  If 
parties  who  are  high  use  a  drain  as  an  outlet  and  speed  their  water  into  it,  they 
should  pay  for  the  construction  of  it.  I  don't  see  why  lands  that  are  40  or  50  or 
60  feet  above  where  the  level  of  the  land  is,  and  which  have  no  drainage  system 
whatever,  but  are  simply  using  the  natural  runs  or  coui\ses  of  the  water,  should 
not  be  assessed  for  outlet  in  the  construction  of  the  drain,  if  their  land  empties 
all  the  water  into  this  drain.  I  think  in  any  case  where  an  assessment  is  made 
by  an  engineer  for  outlet  he  should,  in  his  report,  state  in  wdiat  way  the  lands 
have  used  artificial  means  to  hasten  or  increase  the  How  of  water  so  as  to  make 
them  liable  for  assessment  for  outlet." 

Singleton  Gibb,  Reeve  of  Mosa,  says  :  "  I  would  not  assess  for  benefit  any 
further  than  the  work  extends.  It  would  not  be  fair.  I  would  think  that  in 
any  case  where  an  assessment  is  made  by  an  engineer  for  outlet  he  should,  in  his 
report,  state  in  what  way  the  lands  have  used  artificial  means  to  hasten  or  increase 
the  flow  of  water  so  as  to  make  them  liable  for  assessment  for  outlet." 


George  Ross,  P.  L.  S.,  Town  of  Welland,  says :  "  It  should  be  made  clear 
that  lands  that  are  drained  should  be  assessed  for  outlet  at  the  time  the  drain 
providing  the  outlet  is  constructed,  and  under  the  same  by-law.  The  way  the 
proposed  amendment  provides  would  suit  me.  The  assessment  for  outlet  should 
extend  up  until  the  head  of  the  uppermost  branch  is  reached,  whether  there  are 
connecting  links  of  natural  ravines  or  streams  or  not.  Benefit  and  outlet  assess- 
ment should  be  separated  in  the  engineer's  report." 

William  Colyer,  3  years  Reeve  of  North  Oxford,  says  :  "  I  would  give 
the  upper  lands  the  privilege  of  straightening  a  stream  or  watercourse  without 
assessment  or  outlet.  If  water  is  brought  in  from  above  in  greater  volume  on 
more  quickly  than  nature  sent  it  and  affects  the  land  below,  then  the)7  should  be 
assessed  for  outlet." 

Henry  Hardy,  Reeve  of  Caradoc,  says  :  "  Had  difficulty  in  the  mode  of 
assessing  by  the  engineer.  We  had  high  and  low  lands  interested.  The  high 
lands  in  my  judgment  were  overcharged  in  proportion  to  the  assessment  of  low 
lands.  The  upper  lands,  with  sufficient  fall,  should  not  be  assessed  at  all.  The 
lands  above,  when  they  drain  artificially,  should  be  assessed  for  their  outlet  in 
the  lower  drain  without  which  their  water  could  not  reach  an  outlet,  unless  they 
have  previously  been  charged  for  the  construction." 

James  Northcote,  Councillor  of  Caradoc,  says  :  "  Engineer  should  give 
reasons  for  assessing  for  benefit,  outlet  and  cut-off".  If  uplands  by  artificial  means 
cause  water  to  flow  in  addition  to  the  natural  flow,  then  they  should  be 
assessed  something  for  the  carrying  of  such  excess  to  a  proper  outlet.  The 
water  coming  faster  or  in  greater  volume  should  make  the  uplands  liable  to  some 
assessment  for  outlet.  The  lower  drain  should  be  made  large  enough  to  accom- 
modate the  drainage  from  upper  lands,  and  charge  the  upper  lands  for  the  extra 
capacity  given  it  for  the  waters  from  above,  and  all  should  be  done  under  the  one 
by-law  for  construction." 

William  Manigault,  P.  L.  S.,  Strathroy,  says :  "  The  petition  should  be 
good  although  in  the  minority  to  enable  a  proper  outlet  to  be  reached  and  parties 
benefited  along  the  course  to  the  outlet,  assessed  for  benefit  Before  you  can 
carry  to  a  proper  outlet,  the  majority  on  the  petition  is  exhausted  and  no  sufficient 
outlet  is  reached.  The  moment  the  upper  lands,  by  artificial  means,  increase  the 
natural  flow,  then  they  should  pay  outlet  assessment.  Speeding  water  or  increas- 
ing the  volume  should  render  liable  for  assessment  for  outlet." 

W.  S.  Calvert,  Reeve  of  Metcalfe,  5  years,  says  :  "  The  lower  lands  should 
pay  for  the  drainage  and  the  taking  from  the  upper  lands  the  natural  flow,  but 
any  enlargement  required  by  reason  of  artificial  drainage  above  should  be  paid 
for  by  the  upper  lands.     For  outlet,  the  nearer  the  outlet,  the  less  they  should 

pay." 

W.  G.  Willoughby,  Clerk  of  Brooke,  says  :  "  The  engineer  in  one  case  in 
our  township  interpreted  the  law  that  he  could  assess  for  outlet,  and  he  brought 
in  a  number  of  other  lots,  thus  turning  a  majority  into  a  minorit)',  and  also 
assessed  parties  for  the  construction  of  a  drain  that  by  no  stretch  of  imagination 
could  be  either  benefited  or  injured  by  its  construction  or  non-construction.  This 
vague  r^eaning  of  the  drainage  law  should  be  remedied.  The  engineer  in  this 
case  was  of  the  opinion  that  parties  assessed  for  outlet  did  not  count  against  the 
petition.  This  point,  too,  should  be  made  clear,  and  I  am  of  opinion  there  are 
cases  where  they  should  not  count,  for  if  they  did  they  would  always  be  an 
obstacle  in  the  way  and  a  bar  to  drainage  and  prevent  much  needed  improvements 
from  being  made." 

Thomas  M.  Brown,  20  years  in  Council,  4  years  Reeve  and  9  years  Deputy- 
Reeve,  Sarnia  Township,  says  :     "  An  engineer  in  his  assessment  for  a  drain  to  be 
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made  should  set  out  in  his  report  the  assessment  for  benefit  as  well  as  the  assess- 
ment for  outlet.  In  any  case  where  an  assessment  is  made  by  the  engineer  for 
outlet  he  should,  in  his  report,  state  in  what  way  the  lands  have  used  artificial 
means  to  hasten  or  increase  the  flow  of  water  so  as  to  make  them  liable  for 
assessment  for  outlet.  Upper  lands  should  be  able  to  remove  logs,  brush,  etc., 
and  clean  out  to  the  natural  bed  stream,  creek  or  watercourse,  without  making 
them  liable  for  outlet  assessment.  Upper  lands  should  not  have  the  right  to 
straighten  any  creek,  stream  or  watercourse  without  making  them  liable  for 
outlet  assessment,  they  should  be  assessed  something  ;  neither  should  upper  lands 
have  the  right  to  deepen  or  widen  any  stream,  creek  or  watercourse  without 
making  them  liable  for  outlet  assessment.  I  would  charge  outlet  assessment  for 
repairs  as  well  as  for  construction." 

Rorert  Rae,  Reeve  of  Thedford,  formerly  Reeve  of  Bosanquet  for  28  years, 
Warden  of  Lambton  County  6  years,  says  :  "  The  report  should  give  the  reason 
for  assessing  for  benefit,  outlet  and  cut-off,  and  how  much  for  each.  I  would 
make  outlet  assessments  at  the  same  time  as  the  drain  is  constructed  where  any 
artificial  means  are  used  to  either  increase  the  volume  or  rapidity  of  the  water 
from  uplands  and  then  to  the  extent  of  such  increase  over  the  natural  flow  they 
should  be  held  liable  for  outlet  assessment." 

J.  F.  Lister,  Q..C,  Sarnia,  says  :  "  The  engineer  should  have  the  right  in  his 
assessment  to  assess  for  outlet,  cut-off  and  for  causing  water  to  flow,  distinguishing 
each  class  of  assessment  in  his  report,  and  that  all  benefited  as  above  from  any 
of  the  same  causes  should  be  assessed  for  the  cost  of  constructing  and  keeping  in 
repair." 

William  Douglas,  Q.C.,  Chatham,  says :  "  Section  569  should  be  amended 
by  the  substitution  of  the  following  words,  which  is  injuriously  affected  by  ivater 
and  which  require  drainage,  and  is  to  be  directly  benefited  by  the  construction 
of  the  work  asked  for,  in  lieu  of  the  words,  to  be  benefited,  in  the  third  line  of 
said  section." 

Matthew  Wilson,  Q.C.,  Chatham,  concurs  in  this. 

L.  E.  Vogler,  ex-Reeve  of  Zone,  says :  "  The  engineer,  in  his  report,  should 
set  forth  the  assessment  for  benefit,  for  outlet  and  for  cut-off  clearly.  He  should 
distinguish  one  assessment  from  the  other.  The  engineer  should  not  be  allowed 
to  go  out  of  the  territory  described  in  the  petition  for  benefit,  nor  should  the 
court  of  revision  or  county  Judge  in  appeal;  it  would  be  unfair  to  the  engineer 
because  you  limit  him  to  those  lots,  and  if  you  allow  the  court  of  revision  to  go 
beyond,  it  upsets  his  assessment  altogether.  The  engineer  ought  to  bring  in  lands 
within  the  limits  of  the  petition,  but  omitted  from  petition  by  mistake." 

F.  B.  Talbot,  Bridge  Commissioner  for  County  of  Middlesex,  says :  "  I 
was  on  the  drainage  survey  in  1886  through  a  portion  of  the  township  of  Nissouri 
and  the  township  of  Dorchester.  My  idea  is  that  every  man  directly  benefited 
should  be  charged  for  that  benefit,  if  that  benefit  is  spread  upon  his  lands  by 
artificial  means  ;  whether  it  is  in  a  stream  or  otherwise,  I  say  they  should  be 
charged  for  any  benefit  they  derive  from  it.  In  the  first  place  they  should  at 
least  be  charged  for  the  outlet  whenever  they  see  fit  to  use  it.  Well,  then,  about 
the  upper  lands  in  the  upper  townships,  I  am  inclined  to  think  under  the  existing 
law  they  cannot  be  assessed  for  a  direct  benefit  now.  If  they  are  benefited  by 
the  work  in  a  stream,  creek  or  watercourse,  they  should  be  charged  at  once  for 
the  benefit.  The  upper  lands  that  are  benefited  by  a  drain  should  contribute  to 
the  whole  artificial  work  all  the  way  down,  or  to  artificial  work  done  in  the  body 
of  the  stream  for  the  purpose  of  carrying  their  water  to  a  proper  outlet.  So  far 
as  it  benefits  them,  I  would  charge  them  for  their  proportion.  As  Mr.  Mclntyre 
remarked,  I  think  the  existing  law  provides  for  that,  providing  it  was  entirely  an 
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artificial  work.  I  think  every  one  of  those  lots  should  be  liable  for  assessment 
over  all  territory  where  the  majority  of  the  owners  are  petitioners,  and  not  as 
laid  down  in  the  Court  of  Appeal,  that  only  the  lands  adjoining  the  drain  could 
be  assessed  at  the  time  of  construction,  that  is  for  benefit.  I  don't  think  I  would 
charge  those  at  the  head  of  the  drain  for  outlet.  I  would  charge  them  for  any 
direct  benefit  they  would  gain  by  my  work.  Every  line  drain  should  be  charged 
unless  the  lands  had  sufficient  fall  for  their  water  to  get  away  irrespective  of  the 
outlet  at  all.  If  a  man  must  have  an  artificial  outlet  of  any  kind  and  he  uses 
mine,  I  would  charge  him  something.  My  principle  is  that  where  the  uplands 
use  a  long  stretch  of  drain  for  outlet  purposes,  in  that  case  they  should  be  assessed 
very  much  higher  than  where  they  use  only  a  short  extent  of  drain  for  outlet 
purposes.  My  view  is  that  all  these  people  within  the  tract  described  in  the 
petition,  they  should  be  assessed  in  two  ways.  They  should  be  assessed  for 
direct  benefit,  that  is  if  you  dry  their  lands  so  that  they  can  be  used  for  pasture 
and  charged  for  constructing  this  outlet  at  once.  Charge  both  these  assessments 
at  once.  These  upper  ones  I  wouldn't.  I  wouldn't  ask  them  to  pay  at  once  for 
an  outlet,  but  I  would  ask  them  to  pay  if  they  derive  any  direct  benefit  from  my 
work,  and  I  would  assess  them  for  an  outlet  if  they  used  the  drain.  If  a  drain, 
when  constructed,  would  provide  an  outlet  for  their  water  I  would  make  the 
lands  in  the  upper  township  liable  for  assessment  for  outlet  at  once,  if  they  have 
their  drains  constructed.  That  is  in  the  upper  township.  The  parties  in  the 
lower  township,  outside  of  the  tract  described  in  the  petition,  if  they  see  fit  to  use 
my  work  as  an  outlet  to  drain  their  lands  then  they  should  be  assessed,  or  if  they 
use  it  at  any  time." 

William  Nancekeville,  Reeve  of  Dereham,  says  :  "  I  am  of  opinion  that 
when  a  drain  is  being  constructed,  all  lands  above  which  will  have  an  outlet  pro- 
vided for  their  water  should  be  assessed  as  well  as  those  benefited  along  the 
drain,  and  the  drain  should  be  made  of  sufficient  capacity  to  provide  an  outlet 
for  all  the  waters  from  above.  This  would  enable  the  whole  drainage  scheme  for 
the  locality  to  be  provided  under  one  by  daw." 

J.  H.  Reed  agrees  with  Mr.  Nancekeville. 

W.  F.  Vanbuskirk,  P.  L.  S.,  Stratford,  says  :  "  The  drainage  clauses  should  be 
amended  so  as  to  enable  any  township  to  make  a  drain  and  assess  to  the  water- 
shed above  without  the  drain  extending  up  to  the  watershed,  but  this  only  in 
the  event  of  the  work  being  used  directly  or  through  a  natural  stream,  or  creek 
or  ravine  or  other  connecting  link  between  the  drainage  above  and  the  drain  to 
be  made  below." 

John  Gibson,  Stratford,  says  :  "  All  persons  (not  petitioners,  up  to  the  water- 
shed should  be  assessed  for  an  outlet  at  the  time  of  the  construction  of  the  drain. 
I  would  make  the  assessment  for  outlet  at  the  same  time  as  the  drain  is 
constructed." 

George  Leversage,  Stratford,  says  :  "  The  law  should  be  changed  so  as  to 
make  one  by-law  answer  for  the  direct  benefit  given  to  the  lands  of  the  peti- 
tioners, and  also  for  outlet.  As  long  as  the  upper  lands  do  not  by  artificial  means 
send  down  water  in  great  volume  or  quicker  than  nature  sends  it,  they  should 
not  be  assessed  for  it." 

A.  R.  Macdonell,  Reeve  of  Charlottenburg,  says :  "  The  drain  when 
constructed  should  be  made  large  enough  to  accommodate  the  whole  drainage 
area  and  the  upper  lands  should  be  assessed  for  outlet.  All  should  be  done  under 
the  one  by-law." 

George  Kerr,  Reeve  of  Osnabruck,  says:  "  We  enlarged  the  main  stream  of 
a  creek  at  our  own  expense.  It  cost  over  $8,000,  and  the  improvement  extended 
above  where  a    natural  branch    of   the    creek    came  in.     Our  work    oives    this 
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branch  an  improved  outlet,  and  the  owners  of  land  on  the  branch  have  drained 
their  land  into  it,  and  we  have  furnished  a  better  outlet.  These  parties  on  the 
branch  should  be  assessed  and  charged  something  for  the  work  below  the  junction 
of  the  branch  and  the  stream,  and  at  the  same  time  as  the  assessments  are  made 
on  the  main  creek." 

J.  B.  Snider,  Reeve  of  Lancaster,  says  :  "  Neither  the  engineer  nor  the 
court  of  revision  nor  the  Judge  should  have  any  power  to  go  outside  of  the 
area  described  in  the  petition  and  assess  for  benefit.  I  think  that  the  drain  in  a 
section  of  land  should  be  made  for  the  lands  petitioning  only,  and  the  uplands 
should  be  assessed  when  they  use  the  drain  for  an  outlet  and  not  before.  If  any 
artificial  means  are  used  to  increase  the  natural  flow  from  above  whether  over  a 
flat  or  in  a  stream  or  drain,  then  to  the  amount  of  the  increased  flow  over  the 
natural  the  lands  above  should  be  assessed." 

D.  R.  Brown,  P.  L.  S.,  Cornwall,  says  :  "  The  engineer  should  not  assess  for 
benefit  any  lands  outside  of  the  locality  described  in  the  petition,  except  in  going 
to  an  outlet,  If  the  upper  land  owners  have  dug  or  require  to  dig  to  drain  their 
lands,  then  if  by  such  work  the  natural  flow  of  water  is  or  will  be  increased,  in 
all  such  cases  the  upper  lands  should  contribute  to  carry  the  water  to  a  proper 
outlet.  The  assessment  for  outlet  should  be  made  at  the  time  of  constructing  the 
drain  to  be  used  as  an  outlet." 

Gavin  Hamilton,  Reeve  of  Ramsey,  says  :  "  If  upper  lands  by  artificial 
means  assist  nature  in  sending  down  water  on  lower  lands,  then  they  should  be 
assessed  for  outlet  so  as  to  carry  off  the  increase  of  flow  over  nature  to  a  proper 
outlet." 

Robert  Smith,  Reeve  of  North  Elmsby,  William  Patti,  Reeve  of  Carleton 
Town,  James  Donald,  Reeve  of  Dalhousie  and  North  Sherwood,  S.  M.  Barnes, 
Reeve  of  Smith's  Falls,  W.  J.  Rintoul,  Reeve  of  Darling,  Peter  McPhail,  Reeve 
of  Levant,  James  Ferguson,  Reeve  of  Montague,  J.  B.  McArthur,  Reeve  of 
Beckwith,  all  agree  with  the  evidence  given  by  Mr.  Hamilton. 

George  Shirley,  Ex-Warden  of  Lambton,  says :  "  If  high  lands  on  an 
elevation  of  75  or  80  feet  were  to  drain  into  natural  ravines  such  as  we  have  on 
the  12th  and  13th  concessions  of  Brooke,  and  these  ravines  carry  the  water  down 
to  the  low  lands  I  would  make  the  people  on  the  high  lands  contribute  to  the 
construction  of  the  drain.  I  say  that  advisedly,  and  it  will  affect  my  boys  and  all 
that.  It  is  a  general  necessity  and  I  have  a  farm  where  it  is  intersected  by 
ravines  and  I  drain  into  them,  and  I  do  all  I  can  to  rush  the  water  off  my  farm 
as  rapidly  as  I  can  down  into  the  drain." 

The  late  Sir  M.  C.  Cameron  in  giving  judgment  in  re  White  and  Sandwich 
East  already  referred  to  on  another  point,  says  :  "  The  objection  that  the  sur- 
veyor did  not  take  any  lateral  levels  in  ascertaining  the  land  to  be  benefited,  is 
quite  untenable.  Neither  the  council  nor  the  court  had  or  has  anything  to  do 
with  that.  It  is  quite  impossible  to  say  that  the  mere  omission  to  do  this, 
assuming  that  it  was  not  done,  rendered  it  impossible  for  him  to  ascertain  what 
lands  were  benefited  by  the  work,  and  the  question  as  to  whether  the  lands  are 
in  fact  benefited  is  one  for  the  Court  of  Revision,  or  the  Judge  of  the  county 
court  on  appeal  from  the  Court  of  Revision."  Again,  Mr.  Justice  Street  in 
his  judgment  in  Robertson  and  North  Easthope  already  cited  says  :  "The  next 
objection  is  that  some  of  the  lands  included  in  the  petition  have  been  omitted 
from  the  engineer's  report,  and  that  lands  which  were  not  included  in  the  peti- 
tion have  been  included  in  the  report.  This  objection,  if  it  be  one,  might  have 
been  urged  before  the  council,  but  was  not,  and  I  think  it  is  too  late  to  urge  it 
now,  but  I  think  it  is  untenable,  and  that  the  engineer  is  not  confined  to  the 
lands  mentioned  in  the    petition,    nor  is  he  obliged  to    include   them    all   in   bis 


43 


assessment,  but  he  may  amend  the  description  in  the  petition  of  lands  to  be 
benefited,  provided  the  general  scheme  remains  in  substance  the  same." 

The  final  objection  is  that  the  engineer  appointed  by  the  council  did  not 
himself  do  the  work,  but  delegated  to  his  son  the  duty  of  inspecting  the  pro- 
perties affected  and  of  assessing  amongst  them  the  cost  of  the  drain.  If  this  were 
made  out,  it  would  probably  be  a  fatal  objection  to  the  validity  of  the  by-law, 
and  one  to  which  effect  should  be  given.  The  duties  imposed  on  the  engineer 
are,  to  a  certain  extent  judicial  in  their  character,  and  are  such  as  he  alone  should 
perform.  He  is  not,  it  is  true,  required  to  do  with  his  own  hand  all  the  work 
from  its  inception  to  its  completion,  and  he  is  at  liberty,  if  he  deem  proper,  to 
employ  assistants  ;  but  the  work  of  examining  and  assessing  the  several  parcels 
of  land  affected,  for  their  due  proportion  of  the  cost  of  the  drain,  should  be  done 
by  himself  or  under  his  immediate  direction.  The  engineer  here  employed  his 
son  to  assist  him,  but  he  swears  that  he  himself  made  an  inspection  of  each  lot, 
and  estimated  how  much  each  would  be  benefited  by  the  ditch.  He  seems  to 
have  divided  its  length  into  sections,  and  to  have  charged  the  land  in  each  section 
at  a  fixed  sum  per  acre,  as  representing  the  amount  of  benefit  it  would  derive 
from  the  work." 

Both  the  objections  above  set  forth  were  overruled  and  held  untenable. 
Numerous  extracts  have  been  made  from  the  evidence  taken  by  the  Commission 
in  various  parts  of  the  Province  visited,  and  although  they  bear  upon  section  590 
as  well  as  section  569  of  the  Act,  it  will  readily  be  observed  that  the  working  of 
these  sections  will  frequently  come  into  play  at  one  and  the  same  time.  Section 
569  has  already  been  given  at  length  at  the  beginning  of  this  chapter  and  it 
will  be  noticed  that  it  provides  for  assessing  lands  to  be  benefited,  nothing  is 
said  there  about  assessing  for  outlet,  unless  it  be  held  that  providing  an  outlet 
for  water  from  lands  above  the  upper  end  of  the  drain  or  improvement  of  a 
creek,  stream  or  watercourse,  or  in  connection  with  the  lowering  of  the  water  in 
any  lake  or  pond,  is  a  benefit  to  such  upper  lands  within  the  meaning  of  that 
section. 

Section  590  provides  for  assessing  for  outlet,  under  certain  conditions,  which 
are  clearly  set  forth  in  the  judgment  of  Mr.  Justice  Osler  in  the*  case  of  :  "  In 
re  Townships  of  Oxford  and  Howard,  18  Ontario  Appeal  Reports,  page  496,  but, 
modified  by  the  amendment  to  the    section  during  last  session  of  the  Legislature. 

1.  If  a  drain  already  constructed  or  proposed  to  be  constructed  by  a  muni- 
cipality is  used  as  an  outlet  or  will  provide  when  constructed  an  outlet  for  the 
water  of  the  lands  of  another  municipality,  company  or  individual. 

2.  If  from  the  lands  of  any  municipality,  company  or  individual,  water  is 
by  any  means,  caused  to  flow  upon  and  injure  the  lands  of  another  municipalit}', 
company  or  individual.  Then,  without  any  petition,  an  assessment  may  be  made 
"  for  the  construction  and  maintenance  of  the  drain  so  used  or  to  be  used  as  an 
outlet  "  in  the  first  case  above  mentioned,  or  "  for  the  construction  and  mainten- 
ance of  such  drain  or  drains  as  may  be  necessary  for  conveying  from  such  lands 
the  waters  so  caused  to  flow  and  injure  the  same  "  in  the  second  case  above 
mentioned. 

The  engineer  appointed  by  the  council  having  received  notice  of  such 
appointment  and  also  the  petition  for  the  drain  or  other  work  contemplated  by 
section  569  or  a  copy  of  it,  prepares  himself  for  going  upon  the  ground  described 
in  the  petition,  so  as  to  provide  means  for  relieving  them  from  surface  water  to 
the  best  of  his  skill  and  ability.  Before  entering  upon  his  duty  he  is  required 
by  statute  to  take  and  subscribe  an  oath  or  affirmation,  namely  :  "  I  will  to  the 
best  of  my  skill,  knowledge,  judgment  and  ability,  honestly  and  faithfully  and 
without  fear,  favor  or  prejudice  against  any  owner  or  owners,  perform  the  duty 
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assigned  to  me  in  connection   with   the  above   work   and  make  a  true  report 
thereon." 

He  is  now  fully  equipped  for  the  work,  and  he  is  the  only  man  who  has  to 
lay  the  foundation  of  an  improvement  to  lands,  which  will  make  the  owners  of 
same  liable  for  paying  in  taxes,  extending  over  any  period  less  than  twenty- 
years,  the  value  of  such  improvement  to  their  lands,  and  the  incidental  expenses 
connected  therewith.  There  can  be  no  interference  with  him  on  the  part  of  the 
council,  nor  yet  by  the  parties  whose  rights  are  in  his  hands.  The  only  guide 
he  has  outside  of  his  own  knowledge  and  skill  is  the  provisions  of  the  statute 
applicable  to  the  case  in  hand.  With  an  imperfect  guide  he  frames  and  settles 
the  basis  of  assessments  and  in  many  cases  the  proceedings  continue  from  step  to 
step,  report  adopted,  by-law  drawn,  provisionally  adopted,  published  and  finally 
passed,  together  with  further  steps  of  Court  of  Revision,  and  appeal  to  county 
Judge  and  after  all,  the  testing  process  in  an  application  to  quash  the  by-law,  and 
in  how  many  cases  does  not  the  whole  fabric  fall  to  the  ground,  the  only  thing 
remaining  being  a  struggle  between  the  general  ratepayers  of  the  township  and 
the  ratepayers  assessed  for  the  work  as  to  who  shall  contribute  to  the  expense 
incurred  as  well  by  the  building  up  as  the  pulling  down  ! 

Take  the  case  submitted  by  Mr.  Robert  Kerr,  Reeve  of  Osnabruck, 
already  stated,  where  a  stream  was  improved  at  an  expense  of  $8,000  and  the 
enlargement  provided  an  improved  outlet  to  a  branch  stream,  and  into  this 
branch  the  landowners  had  drained  their  lands.  Although  the  branch  owners 
we  will  assume,  did  not  petition,  yet  an  improved  outlet  being  furnished  for  the 
water  from  their  land  they  are  deriving  a  gain  from  the  work  on  the  main  creek, 
and  according  to  the  evidence  quoted  they  should  pay  something  for  it.  The 
doubt  howTever  which  we  are  now  discussing  is,  after  assuming  that  they  should 
be  assessed,  should  their  names  be  counted  for  or  against  the  petition  ?  There 
should  be  left  no  middle  course  in  this  matter ;  they  should  either  be  counted 
both  for  and  against  the  petition  or  they  should  not,  and  still  be  liable  for  assess- 
ment. The  recommendation  of  the  Commission  is  that  they  should  neither  be 
counted  for  the  petition  if  on,  nor  against  it  if  they  do  not  sign  and  they  should 
also  be  made  liable  to  assessment,  for  a  fair  and  just  proportion  of  the  expense 
of  the  work  from  the  junction  to  the  outlet  and  also  for  its  maintenance  esti- 
mated by  the  engineer  upon  the  basis  of  the  work  required  to  provide  for  the 
increase  in  volume  and  speed  of  water  over  that  wdiich  was  brought  down  by 
the  branch  in  a  state  of  nature.  This  may  appear  to  be  an  invasion  of  the 
principle  generally  supported  by  the  evidence,  that  the  majority  should  rule 
in  every  case,  but  such  is  only  apparent,  not  real. 

Take  the  same  case  as  put  by  Mr.  Kerr  and  suppose  the  lands  on  the 
creek  branch  were  not  improved  or  drained  at  the  time  the  improvements  were 
made  in  the  main  channel  below  the  junction,  it  is  quite  reasonable  and 
proper  to  say,  that  these  lands  should  not  be  assessed  at  the  time  of  executing 
the  improvement.  Some  years  alter,  all  the  land  is  improved  and  the  branch 
is  straightened,  deepened  and  it  may  be  widened  to  accommodate  the  extra 
water.  We  have  then  the  using  by  the  lands  along  the  branch  of  the 
improvements  made  by  the  lands  on  the  main  stream,  and  it  seems  only 
reasonable  that  the  lands  drained  into  the  branch  should  contribute  something 
towards  such  improvement  below  the  junction.  If  this  be  right  then  why 
should  the  fact  of  draining  lands  into  the  branch  before  the  improvement  is  made 
below  the  junction  differ  from  the  draining  in  after  the  improvement  is  made? 
We  are  of  opinion  that  there  is  no  difference  upon  the  evidence  given  and  the 
justice  of  the  case.  Again,  the  lands  drained  into  the  branch  after  the  enlarge- 
ment is  made  in  the  main  channel  may  be  assessed    and  charged  for  the  using 
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of  such  improvements,  without  a  petition,  then  why  should  the  lands  drained  in 
before  the  enlargement  aforesaid  be  in  any  different  position,  and  be  entitled  to 
count  for  or  against  the  petition  ?  .  It  seems  to  us  clear  that  they  should  have  no 
such  right.  The  law  should  be  made  perfectly  clear  on  this  point,  so  that  the 
guide  of  the  engineer  would  lead  with  absolute  certainty  to  the  desired  result. 

The  same  principle  should  also  be  applied  to  all  cases  provided  for  by 
section  569,  namely  :  The  construction  of  a  drain,  the  straightening,  deepening, 
or  otherwise  improving  any  stream,  creek  or  watercourse,  the  lowering  of  the 
water  in  any  lake  or  pond  and  work  carried  on  by  embanking,  pumping  or  other 
mechanical  means. 

The  provision  now  in  section  590  regarding  causing  water  to  flow  upon  and 
injure  lands  is  quite  satisfactory,  but  should  be  provided  for  in  a  separate  section 

The  Council  may  pass  By-laws. 

Mr.  Justice  Gwyxxe  in  delivering  his  judgment  in  Williams  against 
Raleigh,  on  this  point  says:  "I  cannot  concur,  therefore,  in  the  opinion 
expressed  by  the  Court  of  Appeal  to  the  effect  that  when  the  surveyor 
suggests  the  scheme  of  a  drainage  work  it  is  for  the  corporation  simply  to 
carry  it  into  execution.  They  must  distinctly  exercise  their  judgment  as  to 
adopting  or  refusing  to  adopt  the  scheme  suggested,  and  if  they  do  adopt  it,  it 
becomes  their  work  and  scheme  and  not  their  servants.  We  must,  I  think,  in  the 
language  of  Lord  Watson  in  Metropolitan  Asylum  District  against  Hill  6  appeal 
cases,  page  213,  hold  that  where  the  terms  of  the  statute  are  not  imperative  but 
permissive  only,  when  it  is  left  to  the  discretion  of  the  persons  empowered  to 
determine  whether  the  general  powers  committed  to  them  shall  be  put  into 
execution  or  not,  the  fair  inference  is  that  the  Legislature  intended  the  discretion 
to  be  exercised  in  conformity  with  private  rights  and  did  not  intend  to  confer  a 
license  to  commit  a  nuisance  in  any  place  they  might  select  for  the  purpose. 

And  again:  "  The  justification  of  the  defendants  depends  upon  their  makino- 
good  these  two  propositions.  In  the  first  place,  that  such  are  the  imperative 
orders  of  the  Legislature  "  (that  they  should  do  as  they  have  done  and  is  com- 
plained of)  "  and  in  the  second  place  that  they  could  not  possibly  obev  those 
orders  without  infringing  the  private  rights  "  (of  the  plaintiff  as  they  have  done). 
"  If  the  order  of  the  Legislature  can  be  implemented  without  nuisance  they 
cannot  plead  the  protection  of  the  statute,  and  it  is  insufficient  for  their  protection 
that  what  is  contemplated  by  the  statute  cannot  be  done  without  nuisance, 
unless  they  are  also  able  to  show  that  the  Legislature  has  directed  it  to  be  done,'* 
Mr.  Justice  Strong  concurred. 

Debentures. 

Sub-section  2  of  section  569  provides  for  issuing  debentures  in  sums  of  not 
less  than  $100. 

George  WintermUte,  eight  years  Reeve  of  Maidstone,  says  :  "  There  is  one 
point  I  would  like  to  call  your  attention  to,  for  instance,  a  drain  is  estimated  we 
will  say  to  cost  $800  to  81,000,  then  those  that  are  assessed  are  allowed  to  pay 
their  assessments  before  the  debentures  are  issued.  Supposing  that  they  all  pav 
with  the  exception  of  $200  or  $300,  the  by-law  says  that  we  are  to  run  these 
debentures  for  some  years.  Now,  I  do  not  see  any  clause  under  which  it  is 
explicitly  stated  that  we  can  reduce  them  under  $100.  It  would  burden  those 
people  and  double  it  up  in  two  or  three  ye«rs.  I  would  say  ihat  the  debentures 
might  be  reduced  one-half,  say  $50." 
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Joseph  Drummond,  eighteen  years  Clerk  of  South  Colchester,  says  :  "  I  do 
not  see  any  reason  why  councils  should  be  limited  to  the  issue  of  Si 00  deben- 
tures under  the  Drainage  Law  ;  I  think  $50  would  be  better  than  $100."  George 
W.  Coatsworth,  Clerk  of  Gosfield  South,  agrees  with  Drummond. 

The  change  to  $50  is  recommended. 

Sale  of  Debentures. 

W.  S.  Howell,  Thornyhurst,  says  :  "  Let  it  be  enacted,  that  the  clerk  of 
the  municipality  shall  give  notice  to  each  person  assessed  for  drainage  works, 
thirty  full  days  prior  to  the  passing  of  the  resolution  by  the  township  council 
authorizing  the  sale  of  the  debentures ;  such  notice  to  contain  the  name  of  the 
owner  and  a  description  of  the  lands  assessed,  the  amount  assessed,  the  annual 
payment  to  be  made,  and  the  total  amount  to  be  paid,  including  the  interest, 
with  a  notice  to  pay  the  amount  assessed  to  the  township  treasurer,  on  or  before 
the  date  named  therein,  failing  which  that  the  amount  will  be  included  in  the 
debentures  to  be  issued,  after  which  there  can  be  no  such  payment  made." 

John  Holton.  Township  Auditor,  says :  "  That  the  surplus  moneys  are 
misapplied  by  councils.  They  should  be  applied  to  pay  the  first  debentures,  or 
refunded  to  the  ratepayers,  and  the  account  squared.  It  is  the  rule  in  his  town- 
ship to  apply  the  surplus  to  other  purposes  than  the  drain  and  pay  it  on  the  last 
debenture." 

W.  S.  Howell  already  named,  would  favor  it  being  compulsory  on  councils 
to  amend  their  by-law  as  soon  as  the  contract  price  is  ascertained  and  reduce  the 
schedules  pro  rata  from  the  estimated  cost  to  the  actual  cost. 

Calvin  J.  Dolbear,  of  the  Township  of  Brooke,  A.  W.  Curtis,  of  the 
Township  of  Anderdon,  Robert  F.  Seymour,  of  the  Township  of  Maidstone,  and 
John  A.  Buchanan,  Deputy-Reeve  of  Tilbury  West,  support  this  view.  This 
grievance  will  be  considered  under  Section  573. 

Sub-section  3  of  Section  569. 

Should  the  provisions  of  section  590  be  combined  with  569  then  this  sub- 
section should  be  changed  to  suit. 

Clause  (A)  the  words  "  Under  this  section  "  in  the  second  line  should  come 
out  and  leave  the  provision  so  that  it  will  apply  to  any  drainage  works. 

Clause  (B)  "  Proportionably  "  should  be  "  Proportionately." 

Clause  (C)  This  provision  might  work  a  great  injustice  to  the  tenant. 
Assume  that  at  the  time  the  lease  is  entered  into,  there  is  a  drain  constructed 
which  benefits  the  land,  and  the  annual  payment  of  its  drainage  tax  amounts  to 
$100.  The  lease,  we  shall  say,  is  for  a  term  of  five  years  at  $300  per  year  with 
the  option  to  the  tenant  of  purchasing  the  land  at  the  end  of  the  term  at  $3,500. 
No  reference  is  made  to  the  drainage  taxes  in  the  lease,  and  therefore  the  landlord 
would  have  to  pay  them  under  this  clause.  At  the  end  of  the  term  the  tenant 
exercises  the  option  to  purchase,  how  much  has  he  to  pay  ?  He  would  pay  the 
$3,500,  and  this  clause  adds  on  the  $500  which  the  landlord  has  paid  in  drainage 
taxes  for  this  land  during  the  five  years.  In  all  the  tenant  has  to  pay  $4,000. 
The  injustice  appears  in  this  way  :  The  land,  at  the  time  the  tenant  and  landlord 
fixed  upon  the  price,  had  the  advantage  of  this  drain  and  it  would  be  considered 
by  the  tenant  in  arriving  at  the  sum  of  $3,500.  Again,  the  landlord  would 
naturally  exact  more  rent  for  a  well-drained  farm,  or  with  facilities  for  draining, 
than  he  would  were  the  drain  not  in  existence,  and  the  tenant  by  paying  the 
rent,  in  all  the  sum  of  $1,500  for  the  term  pays  for  the  use  of  the  drain,  and  if  he 
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is  obliged  by  statute  to  pay  the  landlord  back  what  he  has  paid  in  drainage 

taxes  during  the  term,  he  is  made  to  pay  for  the  use  of  the  drain  a  second  time. 

•    Question — In  cases  of  contract  to  purchase,  or  tenants  with  right  to  purchase, 

should  the  drainage  tax  for  the  years  of  tenancy  be  added  to  the  contract  price  ? 

Answers — Yes,  as  he  has  the  option  and  need  not  do  so  unless  he  likes, 
James  Clancy,  M.P.P.;  "No,  it  should  not  be  added,"  Patrick  F.  Strong, Reeve 
of  Rochester  ;  "  No,"  Walter  Walsh,  Reeve  of  Tilbury  North  :  "  This  should  be 
remedied,"  George  Morris. 

James  Serson,  says  :  "  As  to  whether  the  drainage  tax  for  the  years  of 
tenancy  should  be  added  to  the  contract  price  in  cases  of  contracts  to  purchase  or 
tenants  with  right  to  purchase.  I  understand  the  question  and  the  law  too,  and 
I  think  that  that  should  be  left  entirely  with  the  owner  and  tenant  to  settle, 
without  any  statutory  provisions  at  all.  I  don't  think  that  is  called  for.  If  I  am 
a  tenant  of  yours  and  am  aware  that  that  tax  is  there,  and  I  make  a  bargain  with 
you  I  think,  that  if  I  give  you  the  value  of  the  place  the  statute  should  not  put  on 
another  value." 

George  McDonald,  two  years  Reeve  of  Howard,  says  :  "  I  believe  in  giving 
tenants  with  the  right  to  purchase,  every  chance  in  the  world  and  in  case 
they  pay  the  price  of  the  land,  the  drainage  tax  for  the  years  of  tenancy  should 
not  be  added  to  the  contract  price." 

William  Whitebread,  Contractor,  Wallaceburg,  says  :  "  The  taxes  paid 
by  a  landlord  during  a  tenancy,  with  the  right  to  purchase  by  the  tenant,  should 
not  be  added  to  the  purchase  money,  but  the  contract  made  between  the  seller 
and  buyer,  should  be  the  price  fixed  between  the  parties.  If  the  seller  wants 
this  as  part  of  the  contract,  then  let  him  put  it  in,  so  that  the  buyer  may  know 
for  certain  what  he  has  to  pay." 

A.  R.  MacDonnell,  Charlottenburg,  agrees  with  this.  We  rec3inmend 
that  the  application  of  this  clause  be  restricted  to  drains  constructed  during  the 
tenancy. 

'**  [Sub-section  5  of  Section  569. 

This  should  be  adapted  to  suit  the  combination  of  sections  569  and  590, 
should  they  be  combined. 

Nearly  every  witness  is  in  favor  of  leaving  out  reference  to  "  The  Assessment 
Act"  and  inserting  in  the  drainage  provisions  of  the  Municipal  Act  the  duties  of 
the  Court  of  Revision  and  county  Judge. 

Question — Should  the  duties  of  the  Court  of  Revision  and  county  Judge  as 
to  appeal  from  assessments  be  defined  in  the  Municipal  Drainage  Sections  instead 
of  by  reference  to  "  The  Assessment  Act "  ? 

Answers — Better  to  have  no  reference  to  "  The  Assessment  Act  "  :  Clancy, 
Frasek,  Strong,  Walsh,  Boutieller,  Morris,  Whitebread,  Culvert,  West, 
Serson,  Hector,  MacFarlane,  etc.,  etc. 

It  does  not  clearly  appear  from  this  sub-section  whether  roads  and  lands  are 
included  in  the  terms  "  real  property "  and  "  property "  used  in  the  section. 
Besides,  the  section  is  badly  framed  and  should  be  remodelled,  omitting  all 
reference  to  "  The  Assessment  Act,"  the  machinery  for  appealing,  both  to  the 
Court  of  Revision  and  county  Judge,  and  their  respective  duties  should  be  defined 
and  inserted  among  the  other  provisions  respecting  drainage. 

Sub-section  6  of  Section  569. 

"  The  engineer  or  surveyor,  in  assessing  the  real  property  to  be  benefited  by 
any  works  under  this  section,  need  not  confine  his  assessment  to  the  part  of  a  lot 
actually  drained,  but  in  order  that  the  portion  to  be  rated  may   be   conveniently 
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ascertained,  may  make  such  assessment  on  the  whole  lot.,  or  on  the  half,  quarter, 
or  other  described  part  of  the  lot,  if  the  person  owning  the  part  actually  drained 
owns  the  whole  lot,  or  owns  such  half,  quarter,  or  other  described  part  of  the  lot." 

J.  F.  Lister,  Q.C.,  says :  ''  The  lands  affected  should  be  described  in  the 
sub-division  of  the  lot  containing  the  same  down  to  50  acres  at  least." 

J.  G.  Stewart,  says  :  "  The  engineer  should  at  least  describe  a  sub-division 
of  the  lot  that  will  be  benefited,  or  that  should  be  assessed  the  same  as  if  the  lot 
were  actually  sub-divided.  It  is  misleading  to  include  a  200  acre  lot  in  his 
assessment  when,  perhaps,  only  a  small  portion  is  liable.  In  the  case  of  a  subse- 
quent sub-division  the  whole  lot  has  to  pay  in  equal  proportions,  and  this  has. 
given  rise  to  great  injustice  in  many  cases." 

The  view  of  Stewart  and  Lister  is  supported  by  Bouteiller,  Walsh, 
Morris,  Strong,  McFarlane,  Gibb,  Vogler,  Hiram  Wilson,  Langford,  White- 
bread,  Haines,  Bae,  Richardson,  Orchard,  Richmond,  Patton,  Wigle,  Fox, 
Coatsworth,  Vester,  etc. 

William  Douglas,  Q.C.,  says :  "  Amend  this  sub-section  by  the  addition 
of  the  following  words  thereto  :  "  And  the  description  of  lot,  or  part  of  lot,  as- 
given  in  the  last  revised  assessment  roll  of  the  municipality  in  which  the  land 
lies,  or  any  part  of  such  lot,  as  described,  shall  be  a  sufficient  description  for  the 
purpose  of  any  drainage  works  whatever  and  of  any  such  petition,  assessment, 
and  by-law,  but  the  said  description  may  be  at  any  time  amended  by  the  council 
of  said  municipality,  Court  of  Revision,  county  Judge  or  Referee  ;  and  the 
engineer  need  not  insert  any  more  particular  description  of  said  lands,  or  part 
of  any  lands  assessed  than  the  description  he  finds  in  said  assessment  roll." 

A  drainage  by-law  was  passed  by  the  council  of  the  township  of  Cavan, 
in  the  county  of  Peterborough,  and  in  the  schedule  of  lands  assessed  by  the 
engineer  some  descriptions,  as  taken  from  the  assessment  roll,  were  not  of  any 
definite  part  of  the  lot  or  the  whole  lot,  but  simply  "  part  of  lot  10,"  "  part  of  lot 
11,  etc."  Upon  an  application  made  to  quash  the  by-law  it  was  held  by  Mr. 
Justice  Street  that  the  by-law  was  bad,  because  the  report  of  the  engineer 
upon  which  it  was  founded,  and  which  was  embodied  in  it,  described  the  lands 
to  be  assessed  as  "  parts  of  lots "  without  more  particular  description.  This 
decision  is  not  directly  in  the  line  of  the  matter  under  consideration,  and  would 
apply  with  greater  force  against  the  assessment  roll  being  made  a  basis  for  the 
description  to  be  used  by  the  engineer  in  his  report,  but  it  does  apply  to  the 
suggested  amendment  made  by  Mr.  Douglas,  and  to  the  great  need  of  accuracy 
in  description  on  the  part  of  an  engineer,  so  that  the  lands  can  be  made  available 
by  sale  for  the  drainage  taxes,  if  the  owner  of  the  land  fails  to  pay  them. 

It  may  be  that  in  some  cases,  the  land  might  be  of  such  an  irregular  shape 
as  to  make  it  next  to  impossible  for  the  engineer  to  assess  the  quarter  of  the  lot 
containing  the  lands  affected,  for  example,  gore  lots ;  in  the  Township  of  Romney, 
in  the  County  of  Kent,  all  the  lots  on  the  westerly  and  northerly  sides  are  gore 
lots. 

The  evidence  is  overwhelming  in  favor  of  the  lands  affected  being  confined 
to  the  sub-division  of  the  lot  containing  the  same,  so  that  in  case  of  a  sale  of  part 
of  the  lot,  the  burden  will  be  upon  the  sub-division  containing  at  most  50  acres 
getting  the  benefit  of  the  drain. 

We  recommend  that  this  should  be  done  as  much  as  possible  for,  although  it 
entails  extra  work  upon  the  engineer  and  greater  expense  on  the  drainage  area, 
still  it  is  being  done  at  the  earliest  stage  in  the  proceedings,  and  may  be  the 
means  of  saving  far  greater  expense  in  attempting  to  enforce  the  payment  of 
taxes  against  lands  imperfectly  described  and  therefore  illegally  assessed. 
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Appoint  Associates  with  Engineer. 

George  SHiRLEY,six  years  Warden  of  Lambton,  says  :  "  I  have  an  idea 
sometimes  in  my  head,  perhaps  it  is  pretty  crude,  that  if  a  commission  were 
appointed  (and  you  know  sometimes  that  it  is  necessary  to  take  things  off  a 
person's  hands  for  his  own  good),  if  a  commission  could  be  appointed  of,  say 
three  practical  men,  in  a  county.  Let  those  be  appointed  by  a  county  council, 
which  would  be  competent  to  select  the  best  men  in  the  county,  where  a  drain  is 
petitioned  for,  call  on  those  men  and  let  them  report  that  a  drain  is  necessary  in 
a  certain  place,  to  drain  a  certain  area,  and  they  could  have  the  advantage  of  the 
professional  knowledge  of  an  engineer,  and  let  them  report  whether  the  drain  is 
necessary  there.  They  could  report  to  the  county  council  or  to  the  municipal- 
ities interested.  I  would,  democrat  and  all  as  I  am,  take  certain  things  out  of 
the  hands  of  the  people  I  would  not  let  the  majority  crush  out  the  minority. 
It  might  be  made  that  the  decision  of  those  commissioners  might  be  made  final 
and  binding  with  power  to  say  that  there  should  be  a  drain  there,  and  it  is  in  the 
public  interest  that  a  drain  should  be  constructed  in  that  place,  and  I  think  yet 
that  the  engineer  is  the  most  competent  to  make  an  assessment." 

David  Wilson,  ex-Reeve  of  Harwich,  says:  "  Now,  to  get  over  these  appeals, 
for  I  quoted  that  as  an  example,  I  would  wipe  out  the  Drainage  Act  altogether, 
and  I  would  have  an  Act  giving  power  to  the  people  at  their  annual  meetings  to 
appoint  two  of  the  ratepayers  and  power  given  to  the  council  to  appoint  one  ;  I 
would  call  them  a  Board  of  Supervisors,  and  that  they  have  the  control  of  all 
drains,  new  or  old,  with  the  power  also  of  employing  an  engineer  if  they  thouo-ht 
necessary,  and  that  they  shall  have  power  to  assess  the  lands  to  be  benefited  for 
drains  and  that  their  decision  shall  be  final.  No  appeals.  I  first  gave  you  what 
appealing  does  and  now  I  give  you  whatlbelieve  would  do  without  appeals,  these 
are  examples,  and  you  can  take  them  for  what  they  are  worth." 

John  Clarkson,  of  Raleigh,  says  :  "  I  would  rather  be  in  favor  of  a  scheme 
somewhat  similar  to  Mr.  Wilson's,  but  instead  of  the  municipality  appointing  a 
commission  or  electing  a  commission  I  would  favor  a  drainage  area  selecting  a 
a  commission.  The  tract  of  country  requiring  the  drain  should  be  embraced  in 
one  drainage  area  and  be  controlled  by  one  drainage  commission,  and  this  com- 
mission should  have  all  the  powers  that  the  municipal  council  has  at  present  in 
regard  to  drainage,  that  is,  so  far  as  employing  the  engineers,  levying  the 
assessment,  holding  Court  of  Revision  and  deciding  all  matters  in  fact  in  connec- 
tion with  the  originating  and  construction  of  drains.  The  municipality  should 
look  after  the  raising  of  money.  The  drainage  commission  should  be  elected  by 
the  ratepayers  of  the  drainage  area.  It  is  a  matter  of  detail  as  to  how  long  they 
should  hold  office.  That  could  be  arranged  afterwards.  The  main  thing,  in  my 
estimation,  is  to  do  away  with  litigation  between  municipalities,  it  is  not  only  in 
the  direct  expenditure,  but  in  the  loss  that  the  people  sustain  for  want  of  the 
improvements   that  I  object  to." 

John  A.  Buchanan,  Deputy-Reeve  of  Tilbury  West,  says  :  "  I  think  in  the 
construction  of  drains  the  council  should  be  compelled  to  appoint  one  of  their  own 
body,  the  reeve  or  deputy-reeve  or  one  of  the  council,  to  act  with  the  engineer. 
They  don't  do  it  now.  If  anything  goes  wrong  they  shoulder  it  on  the  engineer  : 
I  think  it  should  be  compulsory.  They  are  responsible  to  the  people.  The  reeve 
or  deputy-reeve  should  have  it  done.  It  is  stated  that  the  engineer  having  made 
the  report  and  prepared  the  plans  and  specifications,  gone  over  the  lands  and 
taken  the  levels  and  that  sort  of  thing,  that  he  is  best  adapted  to  tell  whether 
that  contract  is  carried  out  according  to  his  instructions  or  not.  I  think  that  in 
the  event  of  its  not  being  carried  out,  according  to  his  report,  plans  and  specifica- 
4  (d.c.) 
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tions,  that  he  should  be  held  responsible  for  any  damages  that  might  occur  in 
consequence  of  its  not  being  complete.  I  have  seen  cases  where  insinuations 
were  thrown  on  the  engineers.  I  have  seen  cases  where  I  found  that  the  drain 
was  not  completed.     The  engineer  is  not  responsible  to  the  ratepayers." 

Robert  McLean,  Councillor  of  Colchester,  says  :  "  The  engineers  and  parties 
interested,  sometimes  the  council,  they  would  go  on  with  the  work  and  have  the 
work  partly  done,  and  to  save  themselves  they  would  take  the  work  off"  the  parties' 
hands.  When  they  make  an  application  to  have  a  ditch  dug  or  cleaned  out  in 
future,  I  think  they  should  name  three  commissioners  who  know  all  the  land,  and 
let  them  be  commissioners  on  this  piece  of  work  to  see  that  the  work  is  com- 
pleted and  carried  out  according  to  agreement.  The  parties  petitioning  for  the 
drain,  or  the  cleaning  out  of  the  drain,  should  name  the  commissioners.  I  am  in 
favor  of  doing  away  with  the  employment  of  an  engineer,  but  I  would  give  these 
commissioners  power  to  employ  an  engineer  to  assist  them." 

James  Gamble,  Reeve  of  Brooke,  says  :  "  I  would  favor  the  appointing  of 
one  or  two  practical  men  to  be  associated  with  the  engineer  in  la}Ting  out  the  drain 
and  in  making  assessments." 

Henry  Hardy,  Reeve  of  Caradoc,  says  :  "  I  would  want  the  engineer  alone 
to  lay  out  the  drain  but  not  to  make  assessments.  Any  good  practical  farmer  is 
as  good  as  an  engineer.  The  council  should  appoint  one  and  the  petitioners 
another,  who  should  be  associated  with  the  engineer.  These  three  would  make 
the  assessment  and  the  majority  of  the  three  would  rule.  In  the  report  that 
those  three  would  make  out,  let  them  give  their  reasons  for  assessing  for  benefit, 
outlet  and  cut-off.     This  assessment  would  be  final  and  no  appeal  in  any  case." 

Alexander  Leitch  agrees  with  Gamble. 

Albin  Rawlings,  ex- Warden  of  Lambton,  says  :  "  The  greatest  complaint  I 
have  to  make  is  leaving  the  matter  to  one  engineer,  and  my  plan  would  be  to 
have  a  competent  man  from  the  neighboring  township  or,  better  still,  one  from 
each  of  two  townships  appointed  by  the  township  councils.  These  should  be 
practical  men  to  go  with  the  engineer  when  making  his  survey  for  construction 
and  making  assessments.  These  local  men  in  nine  cases  out  of  ten  having  both 
theory  and  practice  would  be  better  able  to  arrive  at  the  true  assessment  to 
be  levied  on  each  lot  according  to  the  benefit.  This  would  give  general  satis- 
faction and  check  disputes.  I  have  seen  Si, 000  or  $1,500  placed  on  men  whose 
lands  were  benefited  no  more  than  men  whose  lands  were  assessed  $500.  Then 
the  privilege  should  be  given  to  appeal  therefrom  to  the  county  Judge.  The  two 
practical  men  would  have  as  much  to  say  in  the  course  of  the  drain  as  the 
engineer.  The  majority  would  rule  ;  their  expenses  should  be  charged  to  the 
drain.  The  course  of  the  drain  as  fixed  by  them  should  be  final.  These  men 
should  be  paid  the  s^me  amount  as  county  councillors." 

John  W.  Bell,  Bosancpuet,  says  :  "  I  agree  with  Mr.  Rawlings  and  would 
favor  the  Judge  tiying  the  appeals  in  the  municipality  the  appeals  are  from." 

James  McCardick,  ex-Reeve  of  Bosanquet,  says :  "  The  petitioner  should 
have  the  right  to  name  two  men  to  act  with  the  engineer  in  examining  the  lands 
and  making  the  report  and  assessment.  The  majority  of  those  three  would 
control.  My  view  would  be  to  make  this  final,  and  if  not,  then  onl}r  give  right  of 
appeal  to  county  Judge.  The  three  should  be  restricted  to  the  lands  described  in 
the  petition.  I  would  give  a  right  of  appeal  from  the  course  of  the  drain  as 
h'xed  by  the  commissioners  to  the  county  Judge.  Their  report  ought  to  be  as 
full  as  possible  so  as  to  give  all  possible  information  to  ratepayers  as  to  why 
they  are  assessed.  The  report  should  be  signed  by  a  majority  of  the  three.  The 
engineei  should  have  the  right  to  repair  up  to  $500,  beyond   that  sum  the  three 
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commissioners  should  act  and  in  both  cases  give  a  right  of  appeal  to  the  county 
Judge." 

Robert  Rae,  Reeve  of  Thedford,  says  :  "  I  consider  that  it  would  be  a  good 
idea  to  associate  with  the  engineer  in  the  making  of  assessments  two  practical  and 
•disinterested  men.  The  majority  should  rule  and  the  report  be  good  if  .signed  by 
two  out  of  the  three.  They  should  in  their  report  state  their  reasons  for  assessing 
for  each  class  of  assessment,  namely  :  benefit,  outlet  and  cut-off,  and  should  any 
lands  be  assessed  for  more  than  one,  then  the  report  should  show  how  much  the 
land  is  assessed  for  in  each  class." 

David  Brandt,  Councillor  of  Bosanquet,  and  Donald  F.  McItnyre  Coun- 
cillor, agree  with  Mr.  Rae. 

Robert  Weir,  Brinston's  Corners,  says  :  "  The  present  system  should  be 
abandoned.  The  engineer  appointed  by  the  council  should  go  on  and  lay  out  the 
work  without  any  petition,  and  let  there  be  an  appeal  from  his  report  to  three 
engineers  selected  by  the  vote  of  the  people  whose  lands  are  affected  and  to  be 
drained,  and  their  report  and  assessment  should  be  final.  I  would  suggest  that 
instead  of  the  council  carrying  on  the  work,  three  practical  men  should  be 
appointed  by  the  council,  but  in  no  case  should  any  member  of  the  municipal 
council  or  any  of  its  officers  be  eligible  for  appointment.  Two  applicants  to  the 
council  should,  if  interested,  be  sufficient  to  start  any  work  little  or  big.  1  would 
not  make  it  compulsory  on  the  council  to  appoint  the  three  men  The  moment 
these  three  men  are  appointed  it  should  be  compulsory  to  inaugurate  and  carry 
on  and  complete  the  work.  If  the  two  applicants  had  no  just  complaint,  and  the 
engineer  came  to  that  conclusion,  then  the  applicants  should  pay  all  expenses 
incurred  and  the  work  should  not  go  on." 

Almost  all  the  witnesses  agree  that  the  engineer  is  the  most  competent  man 
to  make  the  plans,  estimates  and  assessments,  and  councils  have  now  the  power  to 
appoint  one  or  more  commissioners  to  see  that  the  drainage  work  authorized  by 
the  by-law  is  completed. 

Subsection  10  of  Section  569. 

"  Trial  of  such  complaint  shall  be  had  in  the  first  instance  by  and  before  the 
Court  of  Revision  of  the  municipality  in  which  the  lands  and  roads  lie,  which 
court  the  council  shall,  from  time  to  time  as  they  require,  hold  on  some  day  not 
earlier  than  20  nor  later  than  30  days  from  the  day  on  which  the  by-law  was 
first  published,  notice  of  which  shall  be  published  with  the  by-law  during  the 
first  three  weeks  of  its  publication,  and  all  notices  of  appeal  shall  be  served  upon 
the  clerk  of  the  municipality  at  least  eight  days  prior  to  such  Court  of  Revision, 
but  the  Court  of  Revision  may,  though  such  notice  be  not  given,  permit  the 
appeal  to  be  heard  on  such  conditions  as  to  giving  notice  to  all  persons  interested 
and  otherwise  as  may  seem  just." 

The  above  applies  especially  to  certain  times  as  compared  with  the  publica- 
tion of  the  by-law,  and  it  then  provides  generally  that  all  notices  of  appeal  shall 
be  served  at  least  eight  days  before  the  Court  of  Revision.  With  this  general 
provision  as  to  all  notices  of  appeal,  compare  sub-section  3  of  section  571  ;  sub- 
section 2  of  571  provides  for  the  serving  or  sending  by  registered  letter  a  copy  of 
the  by-law  and  notice  instead  of  publishing  the  by-law,  and  the  by-law  shall  not 
be  finally  passed  until  after  the  expiration  of  three  weeks  from  the  last  of  such 
services,  etc. 

Then  by  sub-section  3  it  is  provided  that  "  Such  services  shall  be  made  or 
registered  letter  sent,  and  a  copy  of  the  notice  of  appeal  also  served  on  the  clerk 
of  the  municipality,  at  least  20  days  prior  to  the  sitting  of  the  Court  of 
Revision." 
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What  is  the  notice  which  is  mentoned  in  sub-section    2  and  that  has   to    be 
served  or  sent  by  registered  letter  with  a  copy  of  the  by-law  ? 

It  must  be  either  the  notice  of  the  time  at  which  the  Court  of  Revision  is  tr> 
be  held,  or  the  notice  to  persons  intending  to  quash  as  mentioned  in  sub-section  1 
of  the  same  section.  It  cannot  be  the  former,  for  then  there  would  be  no  pro- 
tection against  the  quashing  of  the  by-law  as  there  is  in  publication  in  the 
newspaper.  It  cannot  be  the  latter,  for  then  the  ratepayers  would  never  know  when 
the  Court  of  Revision  was  to  be  held.  Sub-section  three  then  comes  into  play 
and  compels  a  non-resident  owner  who  may  live  five  hundred  miles  away,  and  to 
whom  the  registered  letter  has  been  sent,  to  receive  the  letter,  prepare  his  notice 
of  appeal  and  have  it  served  on  the  clerk  of  the  municipality,  all  within  one  day, 
and  he  never  knows  when  the  Court  of  Revision  will  sit.  We  have  seen  that  all 
notices  of  appeal  to  the  Court  of  Revision  must  be  served  on  the  clerk  8  days 
before  the  sitting  of  the  Court  of  Revision,  and  then  we  have  it  that  they  must 
in  certain  cases  be  served  20  days  before  the  sitting. 

Assume  that  the  last  of  the  copies  of  by-law  and  notices  were  sent  by  regis- 
tered letter  on  the  first  day  of  May,  lcS92.  The  by-law  cannot  be  legally  passed 
until  three  weeks  after,  that  is,  until  after  the  22nd  day  of  May,  but  it  could  be 
legally  passed  on  the  23rd  of  that  month.  Assume  further  that  the  Court  of 
Revision  was  fixed  for  the  23rd  with  the  intention,  on  the  part  of  the  council,  of 
hearing  and  disposing  of  the  appeals  and  then  finally  passing  the  by-law ,  as  is 
frequently  clone,  on  the  same  day.  There  must,  as  already  observed,  be  at  least 
20  days'  notice  of  appeal  given,  which  would  make  the  last  day  for  giving  notice 
the  2nd  of  May.  There  would  be  very  few  appeals  under  such  circumstances. 
We  recommend  that  the  limit  fixed  for  appealing  to  the  Court  of  Revision  should 
be  the  same  whether  the  by-law  is  published  or  printed  and  served  or  sent  by 
registered  letter,  and  in  both  cases  should  be  eight  days.  There  is  no  use  going 
to  the  expense  of  registering.  The  postage  on  each  letter,  including  registration, 
would  be  eight  cents,  the  same  notices  as  attached  to  the  by-law  as  published 
should  be  attached  to  the  by-law  printed  and  served  or  mailed. 

Court  of  Revision. 

J.  G.  Stewart,  Clerk  of  Raleigh,  says  :  "  Notice  of  appeal  should  be  given 
only  in  cases  where  special  lands  are  appealed  against,  that  is,  that  a  general 
appeal  such  as  '  The  land  of  the  appellant  are  too  high,  should  require  no  notice 
to  be  given,  but  if  reduced  the  reduction  should  be  distributed  pro  rata  over  all 
the  lands  assessed  without  further  notice." 

Thomas  Hamilton,  Reeve  of  Winchester,  says  :  "  If  the  Court  of  Revision 
lower  any  appellants,  then  the  amount,  if  large,  should  be  referred  by  the  Court 
of  Revision  to  the  engineer  to  re-consider  and  distribute  under  the  direction  of 
the  Court  of  Revision." 

J.  F.  Lister,  of  Sarnia,  says  :  "  Each  case  before  the  Court  of  Revision 
should  be  tried  on  the  merits  apart  from  the  grounds  stated  in  notice  of  appeal." 

Singleton  Gibb  agrees  with  Lister. 

Haines  says  :  "  Confine  the  appellant  to  the  grounds  stated  in  his  appeal." 

Wentworth,  Wigle,  Hector  McFarlane  and  others  agree.  Any  rate- 
payer should  have  the  right  to  appeal  against  the  assessment  on  roads.  Clancy, 
McKerricher,  Morris,  Strong,  Bouteiller,  Walse  and  Samson. 

The  Court  of  Revision  may,  in  its  discretion,  grant  the  right  of  appealing 
without  any  previous  notice.  This  should  only  be  done  at  the  first  sitting  of  the 
court,  and  one  adjournment  should  be  sufficient  to  try  such  appeals.  Wigle.. 
Vogler,  Gamble,  Coleman,  Girr,  Lister  and  others. 
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The  engineer  who  has  been  employed,  and  whose  assessment  is  under  con- 
sideration, should  be  present  at  the  Court  of  Revision.  The  Reeve  of  the  town- 
ship should  have  him  there.     McCain,  Sedgwick,  McDougall  and  others. 

The  Court  of  Revision  should  not  be  allowed  to  bring  in  lands  for  benefit  out- 
side of  the  area  described  in  the  petition  so  as  to  destroy  the  petition.  Vogler, 
Whitebread,  Buchanan,  Coatsworth  and  Snider. 

They  should  be  allowed  to  go  beyond  the  area  designated  in  the  petition  and 
bring  in  all  benefited,  even  though  the  petition  is  made  bad  in  consequence  by 
reducing  the  majority  to  a  minority.      Clancy  and  Fraser. 

Every  appellant  should,  immediately  after  the  close  of  the  Court  of  Revision, 
be  notified  by  the  clerk  of  the  township  of  the  result  of  his  appeal  whether 
allowed  or  disallowed.  This  should  be  done  by  registered  letter.  Calvert,  Gibb, 
Vogler,  Brown,  Lister,  Arnold,  Rae,  Morgan  and  others. 

The  decision  of  the  Court  of  Revision  should  be  final  and  no  further  appeal 
allowed.     McDougall,  Barnhakd,  Duck  and  Stedman. 

There  should  be  no  appeal  to  the  Court  of  Revision,  it  should  be  to  the  judge 
direct  from  the  engineer's  assessment.     Bell. 

The  provisions  at  present  in  the  Act  as  to  appeals  are  about  as  good  as  they 
can  be  made,  that  is,  the  Court  of  Revision  and  County  Judge.  Rae,  Robinson 
and  Fox. 

Question. — Should  the  Court  of  Revision  or  county  Judge  have  power  to 
bring  in  persons  benefited,  but  not  assessed  or  found  benefited  by  the  engineer, 
without  rendering  the  petition  bad,  by  reducing  the  majority  to  a  minority  on 
the  petition  ? 

Answers. 

The  majority  should  rule Morris. 

Yes,  both  should  have  power Boutieller. 

Yes,  they  should Walsh. 

Yes Strong. 

Yes,  certainly Clancy. 

We  recommend  that  the  Court  of  Revision  be  retained  as  at  present.  Each 
,  appeal  should  by  tried  on  the  ground  stated  in  the  notice  of  appeal.  The  court 
at  its  first  sitting  may,  in  its  discretion,  allow  an  appeal  without  the  formal 
notice  being  given  eight  days  before  the  first  sitting,  but  in  every  case  so  allowed 
the  appellant  should  be  required  to  state  the  grounds  of  appeal  before  the 
•evidence  is  taken,  and  he  should  be  confined  to  the  ground  so  stated.  Any  rate- 
payer in  the  municipality  may  enter  an  appeal  from  the  assessment  on  roads  for 
any  drainage  work.  The  court  should  be  confined  to  the  lands  described  in  the 
petition  as  regards  the  benefit  assessment.  Should  the  court  decide  upon  the 
case  of  any  appellant  in  his  absence,  he  should  at  once  be  notified  by  the  clerk 
of  the  decision.  There  should  be  an  appeal  from  the  court  to  the  county  Judge 
•or  Referee. 

Sub-section,  11 A  of  Section  569. 

"  In  the  case  of  a  lot  or  part  of  a  lot  being  assessed  for  the  construction  or 
repair  of  a  drain,  and  the  same  property  being  afterwards  assessed  by  the  engineer 
or  surveyor  for  the  construction  or  repair  of  another  drain,  the  Court  of  Revision 
or  Judge  may  take  into  consideration  any  prior  assessment  or  assessments  for 
drainage  purposes  on  the  same  land." 

Question. — Should  the  engineers  have  the  same  power  to  consider  former 
assessments  as  the  Court  of  Revision  and  Judge  have  under  11 A  of  Section  569  ? 
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Answer. — Yes,  they  should,  and  they  should  state  the  effect  given  to  former 
assessments  in  their  report.  Casselman,  Snider,  Richmond,  McCreary.  McCain, 
Clancy,  Lister,  Hector  McFarlane,  Watterworth,  Gibb,  Vogler,  Arnold,  Lang  ford, 
Risk,McKerricher,  Whitebread,  Richardson,  Gamble,  Orchard,  Hardy,  NorthcottT 
Ferris,  Patton,  Fox,  Strong,  Morrison,  Boutedler  Morris,  Walsh,  Mailloux,  Mc- 
Dermott,  Fraser,  James  Serson,  John  Serson,  Darling,  J.  W.  Broivn,  Stedman, 
Haines  and  others. 

We  recommend  that  this  power  be  given  to  the  engineer  and  so  relieve 
owners  from  the  expense  and  trouble  of  appealing  to  the  Court  of  Revision  to 
obtain  redress. 

Sub -sect ion  1°2  of  Section  569. 

In  case  of  any  such  complaint,  the  clerk  with  whom  the  Roll  is  deposited 
shall  transmit  to  the  Court  of  Revision  a  certified  copy  of  so  much  of  the  said 
roll  as  relates  to  such  municipality. 

This  sub-section  is  useless  and  should  be  struck  out. 

Sub-section  IS  of  Section  569. 

The  appeal  from  the  Court  of  Revision  shall  be  to  the  Judge,  or  junior  acting 
Judge  of  the  county  court  of  the  county  within  which  such  municipality  is 
situate. 

R.  H.  Coleman,  Civil  Engineer,  says :  "Amend  this  sub-section  by  inserting 
after  the  words  '  shall  be  to  '  the  words  '  a  sole  arbitrator  to  be  named  by,'  and 
to  the  end  of  the  sub-section  add  '  and  such  sole  arbitrator  shall  examine  the 
ground  before  making  his  award.'  My  experience  with  county  Judges  is  that  he 
only  hears  one  side  of  the  case  and  the  assessment  is  lowered,  and  the  owner 
along  side  is  left  in  the  same  place  as  he  was  and  no  redress." 

The  appeal  from  the  Court  of  Revision  to  the  county  Judge  is  the  best  and 
cheapest.     Robert  Rae  and  C.  G.  Fox. 

There  should  be  no  appeal  from  the  Court  of  Revision.  John  Duck,  Thomas 
Stedman  and  Philip  Ferris. 

William  Brown,  eight  years  Reeve  of  Wainfleet,  says :     "There  should  be  a  - 
skilled  person  substituted  for  the  county  Judge  so  that  the  decisions  would  be 
given  by  a  better  authority  and  uniform." 

George  Ross,  P.L.S.,  Welland. 

John  Bennett,  Reeve  of  Roxborougb. 

J.  B.  Snider,  Reeve  of  Lancaster. 

M.  B.  Barnhard,  Reeve  of  Willougby. 

D.  R.  Brown,  P.L.S.,  Cornwall. 

J.  S.  Ross,  Reeve  of  Winchester  village. 

John  Richmond,  ex-Reeve  of  Colchester  South. 

John  T.  Brown,  Reeve  of  Cosfield  North. 

Charles  Jones,  P.L.S.,  London. 

John  Pearson,  23  years  clerk  of  Ellice. 

Alexander  Baird,  P.L.S.,  Leamington. 

A.  P.  McDougall,  ex-Reeve  of  Ekfrid. 

Theodore  Wigle,  fifteen  years  Reeve  of  Gosfield. 

L.  E.  Vogler,  ex-Reeve  of  Zone,  Richard  Preston,  William  H.  Billings, 
Alvin  Orton  and  others  favor  substituting  the  Referee  for  the  county   Judge. 

George  Robinson,  Reeve  of  Romney,  and  member  of  council  for  twenty 
years,  says  :     "  I  would  just  say  this,  that  where   a   drain   is   wholly   within  one 


township,  I  would  make  the  appeal  to  the  township  council  final  and  no  appeal 
to  the  Judge  at  all;  but  where  it  effects  two  or  more  municipalities  let  it  go  to 
the  Referee  finally." 

Andrew  Kuhey,  George  Leveksage,  Thomas  Knox,  John  Fax,  Thomas 
Coveney  and  W.  B.  F.  Freeburn,  members  of  the  Perth  County  Council,  agree 
with  George  Robinson. 

Recommendation. — The  evidence  is  overwhelming  in  favor  of  substituting 
the  Referee  for  the  county  Judge,  in  all  cases  of  assessment  appeals  from  the 
decision  of  the  Court  of  Revision.  The  arguments  used  in  support  of  the  change, 
namely,  the  securing  of  a  hearing  before  a  skilled  person  and  the  uniformity  of 
decisions  obtained  are  entitled  to  great  weight  and  they  possess  peculiar  force 
when  applied  to  cases  affecting  two  or  more  municipalities,  particularly  when 
there  has  already  been  a  reference  before  the  Referee  to  ascertain  the  aggregate 
amount  to  be  contributed  by  each.  It  is  said  that  the  whole  case  being  heard 
by  the  Referee  for  the  one  purpose,  makes  him  specially  suitable  for  going  on 
and  apportioning  the  aggregate  sum  thus  settled  by  him,  over  the  lands  assessed 
to  raise  that  sum.  The  commission,  however,  is  impressed  with  the  consideration 
of  the  delay  which  might  be  caused  to  drainage  works,  by  taking  the  power 
away  from  one  or  more  persons  in  each  county  town  and  near  the  work,  and 
placing  it  in  the  hands  of  the  Referee  for  the  Province,  whose  other  duties  might 
prevent  prompt  attention'being  given  in  many  cases.  There  would  be  no  material 
difference  in  the  expense  to  the  parties  interested  in  the  drainage  work,  as  the 
Referee  could  direct  the  payment  of  $10  per  day  by  either  party,  and  the  Judge 
would  be  entitled  to  $5  per  day  and  his  disbursements.  We  therefore  favor  the 
retention  of  the  county  Judge. 

Time  for  Appealing  From  Court  of  Revision. 

The  time  fixed  by  the  Assessment  Act  for  appealing  to  the  county  Judge  is 
limited  to  five  days  from  the  closing  of  the  Court  of  Revision.  Many  witnesses 
claim  that  this  is  too  short,  and  it  should  be  extended  to  ten  or  fifteen  days' 
among  them  are  the  following :  Hector  McFarlane,  Lister,  Nesbit,  Watter- 
worth,  Richardson,  Wilson,  Haines,  Risk,  Dolbear,  Calvert,  Morgan, 
Snider  and  Gamble. 

We  recommend  that  the  time  for  appealing  from  the  Court  of  Revision  to 
the  county  Judge  should  be  increased  from  five  to  ten  days. 

County  Judge. 

It  frequenty  happens  that  whenever  appeals  are  made  to  the  county  Judge 
and  the  hearing  takes  place,  the  decision  is  reserved  for  a  long  time  and  the 
drainage  is  delayed.  A  time  should  be  limited  within  which  the  decision  of  the 
Judge  must  be  given.  From  fifteen  to  thirty-five  days  should  be  enough. 
Calvert,  Morgan,  Gibb,  Gamble,  Richardson,  Rue,  Haines,  and  others  support 
this. 

The  Judge  should  try  the  appeals  at  the  town  hall  or  other  place  used  by 
the  municipal  councils  as  their  place  of  meeting.  Haines,  Gamble,  Dolbear, 
Morgan,  Casselman,  Gregory  and  others  favor  this. 

We  recommend  that  the  county  Judge  should  try  the  appeals  at  the  town 
hall  or  other  place  of  meeting  of  the  council,  and  he  should  be  recpuired  to  give 
his  decision  within  thirty  days  of  the  hearing. 
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Sub-section  14-  of  Section  569. 

This  sub-section  will  come  out  if  the  duties  of  Court  of  Revision  and  county 
Judge  are  defined  in  the  Municipal  Act. 

Sub-section  15  of  Section  569. 

"  In  case  ou  any  such  complaint  or  appeal,  the  assessment  in  respect  of  the 
property  which  is  the  subject  of  complaint  or  appeal  ought  to  be  varied,  the 
court  or  judge  shall  adjourn  the  hearing  of  such  appeal  for  a  sufficient  time  to 
enable  the  clerk  of  the  municipality  to  notify  all  persons  to  be  affected,  personally  or 
by  registered  letter,  of  the  date  to  which  such  hearing  of  the  said  complaint  or 
appeal  is  adjourned,  and  the  said  clerk  shall  so  notify  all  persons  interested,  and 
unless  such  interested  parties  appear  and  show  cause,  then  the  court  or  judge 
may,  in  its  or  his  discretion,  vary  the  assessment  of  the  said  property  and  of  the 
other  lands  and  roads  benefited  as  aforesaid,  without  further  notice  to  the  persons 
interested  therein,  so  as  to  do  justice  to  all  parties,  so  that  the  aggregate  amount 
assessed  shall  be  the  same  as  if  there  had  been  no  appeal,  and  the  judge,  or  in 
case  there  is  no  appeal  to  the  judge,  the  Court  of  Revision,  shall  return  the  roll 
to  the  municipal  clerk  from  whom  it  was  received,  and  the  assessors  shall  prepare 
and  attest  a  roll  in  accordance  with  their  original  assessment  as  entered  by  such 
revision." 

The  latter  part  of  this  sub-section,  that  is  to  say,  from  and  including  the 
words  "  and  the  judge  "  to  the  end  should  not  be  in.  It  is  no  use  and  should  be 
struck  out.  On  the  first  portion  of  the  sub-section  and  down  to  and  including  the 
words  "  no  appeal,"  there  is  some  difference  of  opinion  as  to  the  utility  of  the 
provision,  with  a  great  majority  against  it  remaining. 

Myles  J.  Patton,  ex-Deputy-Reeve,  Colchester  South,  says  :  "  It  might  be 
well  if  the  council  had  the  right  to  distribute  this  amount  pro  rata  up  to  a  cer- 
tain extent.  The  council  might  have  power  without  an  adjournment  to  distribute 
pro  rata  up  to  S40  or  S50,  and  if  it  goes  over  that  amount  they  should  adjourn." 

Thomas  Stedmax,  ex-Reeve  of  Enniskillen,  says  :  "  I  would  make  them  all 
uniform  as  nearly  as  possible  and  increase  or  decrease  pro  rata. 

James  Clancy,  M.P.P.,  William  Whitebread,  John  McKerricher, 
Michael  Malott,  F.  P.  Bouteiller,  Walter  Walsh,  H.  P.  Mailloux  and  P.  F. 
Strong,  J.  B.  Snider,  James  McKinley,  Fred.  Arnold,  Singleton  Gibb, 
Hector  McFarlane,  C.  Darling,  John  Serson,  John  Richmond,  James 
Serson  and  others  agree  with  Mr.  Stedman. 

J.  G.  Stewart  thinks  that  the  sub-section  should  only  apph~  when  the 
Court  of  Revision  or  Judge  consider  that  certain  assessments  should  be  increased, 
in  all  other  cases  the  distribution  should  be  pro  rata. 

We  recommend  that  in  all  cases  where  the  ground  of  appeal  is,  that  the 
property  of  the  appellant  is  assessed  too  high  compared  with  the  assessments  of 
other  properties,  naming  them,  the  Court  of  Revision  and  the  county  Judge 
should  have  power  to  decide  them  without  any  adjournment.  Where,  however, 
the  ground  of  appeal  is  too  high  for  the  benefit  derived,  and  the  Court  of  Revision 
or  county  Judge  should,  upon  the  evidence  given  by  the  appellant,  come  to  the 
conclusion  that  the  assessment  should  be  reduced,  there  should  be  an  adjourn- 
ment and  all  parties  interested  should  be  notified  and  be  given  an  opportunity  of 
being  heard  before  the  distribution  pro  rata. 
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Sub-section  16  and  17  of  Section  $69. 

Sub-section  16  deals  with  the  re-execution  and  completion  of  any  works, 
partly  or  insufficiently  executed  under  any  statute,  and  to  any  works  which  it 
may  be  deemed  expedient  to  dig,  construct  or  make  for  drainage  purposes. 

Sub-section  17  provides  for  the  maintaining  and  operating  of  works  executed 
by  embanking,  pumping  and  other  mechanical  means. 

The  provisions  of  both  these  sub-sections  are  good,  but  in  the  re-arranging 
of  the  Act  they  will  necessarily  have  to  be  recast  and  inserted  in  connection  with 
the  work  to  which  they  respectively  apply. 

Subsections  18,  19,  20  and  21  of  Section  569. 

These  sub-sections  all  deal  with  obstructions,  within  the  meaning  of  section 
569,  existing  partly  within  and  partly  without  the  limits  of  the  municipality  and 
consisting  of  obstructions,  dams,  etc.,  whether  in  drains  or  rivers. 

Section  588  also  deals  with  obstructions.     Its  provisions  are  as  follows : 

"  In  the  event  of  any  ditch,  drain,  creek  or  watercourse  that  has  been  con- 
structed or  opened  up  under  the  provisions  of  The  Ontario  Drainage  Act,  or  any 
-amendments  thereto,  or  under  the  provisions  of  any  Act  respecting  drainage  to  be 
paid  by  local  rate,  becoming  obstructed,  so  that  the  free  flow  of  the  water  is 
impeded  thereby,  or  the  aforementioned  obstructions  have  been  wilfully  or 
through  negligence  placed  in  such  ditch,  drain,  creek  or  watercourse  by  any 
party  or  parties  through  whose  land,  or  between  whose  lands  such  ditch,  drain, 
creek  or  watercourse  is  situate,  the  party  or  parties  causing  the  same  shall,  upon 
notification  in  writing  by  the  council  of  the  municipality,  or  any  officer  appointed 
by  the  council  for  the  inspection  or  care  of  drains,  remove  such  obstructions,  and 
if  not  so  removed  within  the  time  specified  the  council  shall,  without  further  delay, 
have  the  same  removed  at  the  cost  of  the  said  party  or  parties." 

"  (2)  If  such  cost  is  not  paid  by  the  party  or  parties  to  the  persons  performing 
the  same  when  the  work  is  completed,  the  council  shall  pay  the  amount  to  the 
party  performing  the  work,  and  the  clerk  of  the  municipality  shall  place  such 
amount  upon  the  collector's  roll  against  the  party  or  parties,  as  the  case  may  be, 
with  ten  per  cent,  added  thereto,  and  the  same  shall  be  collected  like  other  taxes, 
subject,  however,  to  an  appeal  by  the  said  party  or  parties,  in  respect  of  the  cost 
of  the  work,  to  the  Judge  of  the  County  Court  of  the  county  in  which  the  lands 
are  situate,  in  the  same  manner  as  is  provided  by  section  11  of  The  Ditches  and 
Watercourses  Act." 

D.  R.  Brown,  P.L.S.,  Cornwall,  says :  "  Any  person  who  in  any  way 
obstructs  or  impedes  the  free  flow  of  water  in  a  drain  on  his  lands  should  be  forced 
to  clear  it  out,  and  if  not  done  after  ten  days  notice,  have  the  inspector  do  it  and 
charge  the  costs  in  the  assessment  of  his  lands.  Reporting  to  the  council  causes 
delay.  There  should  be  an  inspector  appointed  for  each  drain  as  soon  as  com- 
pleted. I  would  give  power  to  the  inspector  to  do  minor  repairs  and  charge  the 
lands  causing  same  with  the  costs  and  fees  of  the  inspector  attending  to  it " 

John  Gibson,  North  Easthope. 

James  McFarlane,  Dover,  East. 

B.  B.  Radmore,  Romney. 

John  A.  Scarlett,  Howard. 

A.  McBermott,  ex-Councillor  of  Howard. 

John  McKerricher,  ex-Reeve  of  Howard. 

Fred  Arnold,  James  Serson,  John  Serson,  Howard. 

Thos.  W.  Brown,  ex-Reeve  of  Sarnia  Township. 

William  Nesbitt,  ex-Reeve  of  Dawn. 
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R.  J.  McCormick,  Warden  of  Lambton. 

Benjamin  Watterworth,  Clerk  of  Mosa. 

Singleton  Gibb,  Reeve  of  Mosa. 

Arthur  Leverton,  Reeve  of  Zone. 

II.  C.  Garnett,  Reeve  of  Delaware. 

John  W.  Bell,  Bosanquet. 

Robert  Rae,  Reeve  of  Thedford. 

James  Leslie,  Deputy-reeve  of  Harwich. 

John  Langford,  ex-Reeve  of  Harwich. 

James  Gamble,  Reeve  of  Brooke. 

Henry  Hardy,  Reeve  of  Caradoc. 

James  Northcott,  Councillor  of  Caradoc. 

Robert  Weir,  Iroquois. 

Thomas  Carlisle,  Winchester. 

E.  S.  Gregory,  Reeve  of  Mountain,  and  many  others  gave  evidence  to  the- 
same  effect. 

W.  S.  Howell,  of  Thornyhurst,  says :  "  The  superintendent  of  drains 
should  have  power  under  statute  to  forthwith  advertise  and  let  the  job  of  remov- 
ing silt  bars,  dams,  floatwood,  logs,  stumps,  growing  bushes,  and  such  like 
obstructions  to  a  drain,  and  repair  injury  done  at  watering  places  and  making 
all  minor  repairs,  the  cost  to  be  charged  to  and  collected  from  the  lands  contri- 
buting to  the  damages,  should  the  owners  neglect  or  delay  to  do  the  part  they 
are  responsible  for  upon  notice.  The  superintendent  has  no  power  to  cause  any 
repairs  to  be  made  at  present.  He  can  only  report.  The  efficient  maintenance  of 
drains  is  the  most  important  question  now  before  the  people  who  are  interested 
in  drains  already  constructed."  The  scope  of  the  evidence,  bearing  upon  the 
question  of  obstructions,  has  reference  to  the  abuse  of  a  drain  through  a  man's 
land.  Fences  are  constructed  over  a  drain  and  so  low  as  to  stop  flood- wood  and 
other  material  from  gettingthrough,and  infreshets  the  fences  are  either  swept  away 
or  they  form  dams  and  so  hinder  the  escape  of  water.  All  fences  across  drains 
should  be  provided  with  watergates,  which  would  open  with  the  current  and 
allow  floating  wood,  weeds,  etc.,  to  pass  through.  If  no  gates,  then  the  fences 
should  not  be  built  over  the  drain,  the  drain  space  should  be  left  open  The 
same  difficulty  is  occasioned  by  small  bridges,  built  so  low  as  to  have  a  similar 
effect.  It  frequently  occurs  that  a  watering  place  is  made  for  cattle  by  putting 
in  a  dam  across  the  drain,  and  allowing  the  cattle  and  stock  to  tramp  in  the  sides 
of  the  drain  and  greatly  impair  its  capacity.  Private  drains  are,  in  some  cases, 
constructed  so  shallow  at  the  outlet  into  the  municipal  or  award  drain  that  there 
is  quite  a  fall  at  the  outlet  into  the  main  drain,  and  these  in  time  of  freshets  will 
wash  out  to  a  greater  depth,  and  a  deposit  will  soon  form  in  the  bottom  of  the 
main  drain  at  the  junction.  The  tramping  of  cattle  and  stock  and  the  rooting  of 
hogs  are  aho  fruitful  causes  of  drains  being  less  efficient. 

The  witness  already  mentioned  and  many  others  claim  that  these  abuses 
should  be  Corrected  by  the  owner  of  the  laud  committing  the  same,  and  if  he 
should  refuse  or  neglect  to  apply  the  remedy  upon  reasonable  notice  from 
the  inspector,  then  that  officer  should  be  given  power  to  have  the  necessary  work 
done  at  the  expense  of  the  owner,  and  have  it  charged  up  to  him  in  his  fcax< »s. 
It  is  further  claimed  that  the  person  abusing  the  drain  to  the  greatest  extent  is  the 
first  man  to  call  upon  the  council  to  have  it  repaired.  If  drains  are  kept  free  from 
obstructions  they  will  not  require  so  much  money  to  be  contributed  by  the  per- 
sons assessed  for  them  for  the  purpose  of  repairing  them.  It  is  considered  unfair 
to  have  these  owners,  whose  lands  do  not  border  on  the  drain,  contribute  to  the 
removal  of  obstructions  caused  in  the  manner  above  pointed  out.     There  is  also 
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the  rolling  in  of  logs  from  the  banks  of  drains  and  watercourses  to  be  considered 
It  is  claimed  that  this  causes  the  banks  to  slide  into  the  drain  and  fill  it  up.  The 
floating  of  logs  in  other  than  rivers  and  streams  which  could  have  been  so  used 
in  a  state  of  nature,  is  a  great  detriment  to  the  efficient  working  of  drains  and 
streams  improved  with  the  view  of  getting  rid  of  surface  water. 

"We  cannot  recommend  too  strongly,  clear  and  well  defined  legislation  upon 
the  subject  matter  under  review.  These  drainage  works  are  expensive  enough, 
even  when  kept  free  and  clear  from  every  kind  of  obstruction,  but  if  any  inter- 
ference whatever  is  permitted,  then  the  rights  of  the  ratepayers  assessed  are 
impaired,  and  a  further  assessment  is  levied  for  the  purpose  of  making  the  drain 
work  efficiently  long  before  it  would  be  required  were  it  not  for  the  abuses 
referred  to.  The  drain  may  pass  through  very  few  lands,  as  compared  with  the 
whole  extent  of  the  assessed  area,  and  it  not  unfrequently  happens  that  the 
persons  liable  for  obstructing  the  drain  belong  to  neither  the  one  class  nor  the 
other,  and  have  no  interest  in  keeping  the  drain  in  a  good  state  of  preservation. 
Such  persons  should  be  dealt  with  in  a  summary  manner.  It  may  be  that  they 
are  possessed  of  neither  personal  or  real  property,  and  their  desire  maybe  simply 
to  use,  what  others  have  paid  for,  to  carry  out  their  own  particular  objects. 
Punishment  by  fine  is  about  the  only  remedy  that  would  reach  such  individuals. 
The  statute  prescribes  a  method  of  punishing  those  who  "  wilfully  or  through 
negligence "  place  obstructions  in  drains,  etc.  This  provision  leaves  room  for 
disputing  the  wilful  or  negligent  character  of  the  act  committed  and  should  come 
out  of  the  statute  altogether. 

Sub-section  3  of  section  588  should  be  made  to  cover  not  only  an  embank- 
ment for  pumping  works,  but  also  the  embankment  of  a  drain  intended  to  cut 
water  off  any  other  lands,  although  such  lands  may  not  be  assessed  for  the  drain, 
the  bank  of  which  is  interfered  with.  The  only  persons  who  can  complain  at 
present  are  the  council,  but  in  our  judgment  the  remedy  should  also  be  given  to 
any  ratepayer  affected  by  the  cutting  or  injuring  of  the  embankment.  The 
words  "  wilfully  and  intentionally"  should  come  out  of  the  sub-section.  The  drain 
and  embankment  have  been  constructed  on  the  authority  of  the  council,  and 
no  interference  should  be  tolerated  except  through  the  same  body.  This  point 
will  be  made  clear  in  the  case  of  what  is  commonly  called  a  catch-water  drain, 
leading  water  in  a  course  across  the  fall  of  the  surface,  instead  of  making  a  large 
drain  in  the  direction  of  such  fall.  The  latter  may  be  miles  in  length,  while  the 
former  may  be  a  very  short  distance.  In  constructing  the  catch-water  drain,  the 
earth  from  the  drain  is  thrown  up  in  the  form  of  an  embankment  on  the  lower 
side.  Should  this  be  injured  or  cut  during  a  freshet,  when  the  drain  is  full  and 
water  over  the  lands  on  the- upper  side,  it  can  readily  be  seen  what  havoc  it 
would  produce.  No  tine  could  be  imposed  which  would  answer  the  ends  of  justice 
in  such  a  case. 

Sub-section  %%  of  Section  569. 

"  Any  persons  who  has  signed  a  petition  under  this  section  shall  be  at  liberty 
to  withdraw  therefrom  and  to  abandon  such  petition  at  any  time  before  the 
expiry  of  the  time  limited  for  appealing  from  the  proposed  assessment  to  the 
Court  of  Revision,  but  not  afterwards.  If  the  proposed  work  shall  not  be  proceeded 
with  on  account  of  such  withdrawal  from  the  petition,  then  the  persons  signing 
such  petition,  including  those  who  have  withdrawn  therefrom,  shall  be  pro  rata 
chargeable  to  the  municipality  for  the  expenses  incurred  by  such  municipality 
in  connection  with  such  petition,  and  the  amount  with  which  such  persons  are 
chargeable  shall  be  entered  upon  the  collector's  roll  for  such  municipality  against 
the  person  liable,  and  shall  be  collected  in  the  same  manner  as  any  other  sum  so 
placed  on  the  roll  for  collection." 
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By  this  sub-section,  the  time  limited  for  withdrawing  is  up  to  the  time 
limited  for  appealing  to  the  Court  of  Revision.  As  we  have  already  observed,  if 
the  by-law  be  published  in  a  newspaper,  the  time  for  appealing  to  the  court  of 
Revision  is  eight  days  prior  to  its  first  sitting.  Sub-section  10  of  section  569  con- 
trols this.  But,  if  the  alternative  course  be  adopted,  of  printing  and  serving  or 
mailing  a  copy  of  the  by-law,  then  the  time  fixed  for  appealing  is  twenty  days 
prior  to  the  first  sitting  of  the  Court  of  Revision,  sub-section  3  of  section  571 
is  authority  for  the  limit. 

Which  limit  controls  the  right  to  withdraw  from  the  petition  ?  If  the 
twenty  days  control,  then  the  right  to  withdraw  would  in  many  cases  be 
gone  before  the  printed  copy  of  the  by-law  could  reach  the  ratepayer  if  sent  by 
mail. 

In  case  withdrawals  do  take  place  to  such  an  extent  as  to  destroy  the  petition 
by  changing  a  majority  into  a  minority,  then  who  should  pay  the  costs  incurred 
up  to  that  time  ? 

Those  withdrawing  should  pay  all  the  costs,  is  the  answer  given  by  Pearson, 
Doran,  Hardy,  Gamble,  Coleman,  Morris,  Rawlings,  Haines,  Langford,  James 
Serson,  Moore,  Talbot,  Gibb,  Lister,  Clancy,  McGuire,  J.  M.  Brown,  West, 
John  Serson,  Darling,  Fred  Arnold,  George  McDonald,  McKinley,  McDermott  and 
Crawford. 

A  few  support  the  sub-section  as  it  stands  now,  while  others  think  it  better 
to  leave  it  ontional  with  the  council,  to  put  the  costs  against  all  petitioners  as  at 
present  or  against  those  withdrawing  only. 

William  Douglas  Q.C.,  suggests  an  amendment  to  the  sub-section  by  adding 
the  following  :  "  No  error  or  omission  whatsoever,  either  in  the  petition,  report, 
assessment  or  by-law,  notices  or  otherwise,  shall  render  void  or  affect  any  by-law 
or  proceeding  of  any  kind  for  the  construction  of  drainage  works  ;  but  any  error 
or  omission  may  and  shall  be  amended  by  the  council,  court  of  revision,  county 
Judge  or  Referee  under  the  Drainage  Act  as  soon  as  the  same  is  observed  ;  and  the 
said  Referee  is  hereby  expressly  authorized  and  empowered  to  amend  all  pro- 
ceedings, and  make  the  same  conform  to  the  intention  of  the  parties,  on  such 
terms  as  to  the  said  Referee  may  deem  proper." 

Delos  R.  Davis,  Barrister,  Amhersburg,  says  :  "  All  parties  interested  in  a 
drainage  work  should  be  notified  when  the  report  will  be  considered  by  the 
council,  and  before  the  by-law  is  drawn  or  published.  The  petitioners,  who 
desire  to  withdraw,  should  have  the  privilege  of  doing  so  at  the  meeting  to 
consider  the  report,  and  not  afterwards.  If,  at  the  meeting  withdrawals  take 
place  so  as  to  take  away  the  majority  from  the  petition,  then  the  scheme  should 
drop,  and  the  expense  incurred  should  be  paid  out  of  the  general  funds  of  the 
township,  and  not  by  the  petitioners  or  persons  withdrawing  alone.  Validity  of 
the  scheme  should  be  settled  at  this  meeting  of  the  council,  and  before  the  report 
is  adopted  by  the  council.  After  the  report  is  adopted,  the  validity  of  any 
previous  proceedings  should  not  be  called  in  question.  The  minutes  of  this 
council  meetings,  at  which  the  report  is  discussed,  should  be  carefully  and  fully 
taken,  and  should  clearly  show  whether  complete  or  partial  drainage  is  in  con- 
templation by  the  scheme  so  settled." 

Before  the  sub-section  we  are  now  considering  was  passed  and  inserted  in 
the  drainage  provisions  of  the  Act,  the  law,  apart  altogether  from  legislation,  was 
settled  by  a  decision  of  the  late  Chief  Justice  Sir  Adam  Wilson,  in  re  Misemer 
and  The  Township  of  Wainfieet,  reported  in  46  Queen's  Bench  Reports,  p.  457, 
His  Lordship,  in  the  course  of  his  judgment,  says  at  page  407  :  "  The  estimates  of 
the  cost  of  the  work  and  the  assessment  to  be  made  of  the  real  property  that 
will  be  benefited,  and  the  proportion  of  benefit   that  will  be  derived  by  each  lot 
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or  part  of  lot,  are  made  as  much  for  the  information  and  service  of  the  petitioners 
and  others  interested  in  the  work  and  in  the  cost  of  it  as  of  the  council  ;  and  it 
seems  to  me  to  be  clear  that  the  petitioners,  or  any  one  or  more  of  them,  upon  the 
report  of  the  engineer  or  surveyor  ma}',  if  of  opinion  the  work  is  too  costly,  or 
will  bear  too  heavily  upon  them  or  upon  any  of  them,  abandon  the  project  and 
withdraw  from  the  petition,  because  the  preliminary  examination,  estimate, 
assessment  and  value  of  supposed  benefit,  are  made  to  enable  the  parties  to  deter- 
mine whether  they  will  proceed  with  the  proposed  work  or  not.  If  the 
petitioners  or  any  of  them  withdraw  from  the  petition,  they  must  pay 
their  proportionate  share  of  the  expenses  which  has  been  incurred  up  to  that  time 
if  the  work  is  abandoned,  or  if  the  withdrawal  has  the  effect  of  reducing  the 
number  of  petitioners  below  the  number  necessary  to  give  it  effect,  so  that  the 
petition  falls  through.  If,  however,  notwithstanding  such  withdrawal  of  one  or 
more  petitioners,  a  majority  of  the  owners  still  maintain  the  petition,  the 
dissentients  may  be  opponents,  but  the  work  will  go  on.  But  until  such  time, 
that  is,  before  the  council  has  lost  control  of  the  matter,  I  am  of  opinion  that  the 
work  may  be  wholly  abandoned  or  the  petitioners  may  secede  from  their  sub- 
scription, which  may  necessitate  an  abandonment  of  the  work.  In  either  of 
these  cases  the  parties  who  have  induced  the  expense  to  be  incurred  must  pay  it." 
We  recommend  that  as  soon  as  the  engineer  has  completed  his  report,  he 
should  file  it  with  the  clerk  of  the  township,  and  the  clerk  should  at  once  notify 
by  postal  card  all  persons  whose  lands  are  assessed  by  the  engineer.  The  infor- 
mation to  be  given  on  each  postal  card  to  each  ratepayer  should  be  as  follows : 
Name  of  drain  or  other  general  location,  date  of  the  filing  of  engineer's  report, 
the  assessment  on  his  lands  and  the  date  of  the  next  meeting  of  council,  when 
the  report  will  be  read.  All  the  cards  should  be  mailed  at  least  ten  days  before- 
the  council  meeting,  when  the  report  will  come  up  for  consideration.  Should  the 
clerk  not  have  sufficient  time  between  the  filing  of  the  report  and  the  council 
meeting  to  have  all  cards  mailed  ten  days  before  such  meeting,  then  he  shall 
insert  the  date  of  the  next  following  meeting  of  the  council.  At  the  meeting  of 
the  council  so  fixed,  the  report  shall  be  read  by  the  clerk  and  after  a  reasonable: 
time  is  given  to  hear  the  parties  for  and  against,  an  opportunity  should  be  given 
to  persons  signing  the  petition  to  withdraw  from  it,  and  should  a  number  of" 
petitioners  withdraw,  so  as  to  reduce  the  number  necessary  to  proceed  with  the 
work,  and  thus  lender  the  petition  useless,  each  of  the  persons  withdrawing 
should  put  his  withdrawal  in  writing  and  hand  it  to  the  clerk,  who  will  file  it, 
and  the  expense  of  the  engineer  and  the  other  incidental  expenses  should  be 
charged  to  those  persons  withdrawing  and  placed  against  their  lands  instead  of 
against  all  petitioners  as  now.  At  the  same  meeting,  all  persons  interested 
who  have  not  signed  the  petition,  should  be  given  the  privilege  of  doing 
so.  If  no  withdrawals  take  place,  or  not  enough  to  destroy  the  majority, 
and  the  council  is  satisfied  of  the  majority  being  upon  the  petition,  then 
they  may  adopt  the  report  and  proceed  with  the  preparation  and  publi- 
cation of  the  by-law  and  carry  out  the  scheme.  In  all  cases  in  which  roads  of 
the  municipality  are  assessed  for  the  work,  the  council  should  have  the  power  of 
passing  a  resolution  authorizing  one  of  their  number  to  sign  the  petition  for  their 
municipality,  and  such  signature  should  count  one  in  favor  of  the  petition. 
The  report  being  for  the  information  of  the  petitioners  as  well  as  the  council,, 
as  stated  by  Sir  Adam  Wilson,  then  why  not  let  all  parties  interested, 
petitioners  and  non-petitioners,  have  the  benefit  of  the  information  at  the  earliest 
possible  moment,  so  that  no  further  expense  be  added  until  all  parties  are  in  a 
position  to  pass  their  judgment  upon  the  report  \ 
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Section  570. 

R.  H.  Coleman,  Civil  Engineer,  Toronto,  says  :  "  This  form  of  by-law  should 
be  amended  by  inserting  after  the  word  "  roll  "  in  the  seventh  line  the  words  "  As 
modified  by  declarations  attached  to  the  petition..' 

J.  G.  Stewart,  Clerk  of  Raleigh,  says :  "  The  columns  in  the  by-law 
headed  'To  Cover  Interest'  and  'Total  Special  Rate'  are  unnecessary,  the 
column  headed  '  Value  of  Improvement'  is  all  that  is  necessaiy  for  publication." 

W  e  recommend  the  addition  of  two  more  columns  to  the  form  in  by-law,  one 
for  outlet  assessment,  and  the  other  for  the  assessment  on  lands  for  causing  water 
to  flow  upon  and  injure  other  lands. 

Section  571. 

This  section  has  already  been  considered  in  some  of  its  details.  It  will  now 
be  discussed  with  reference  to  its  general  provisions.  The  section  reads  as 
follows : 

"  (1)  Before  the  final  passing  of  the  by-law  it  shall  be  published  once  or 
oftener  in  every  week  for  four  weeks  in  such  newspaper  published  either  within 
the  municipality  or  in  the  county  town,  or  in  a  public  newspaper  published  in 
an  adjoining  or  neighboring  municipality,  as  the  council  may  designate  by 
resolution,  together  with  a  notice  that  any  one  intending  to  apply  to  have  the 
by-law  or  any  part  thereof  quashed,  must,  not  later  than  ten  days  after  the  final 
passing  thereof,  serve  a  notice  in  writing  upon  the  reeve  or  other  head  officer,  and 
upon  the  clerk  of  the  municipality,  of  his  intention  to  make  application  for  that 
purpose  to  the  High  Court  at  Toronto,  during  the  six  weeks  next  ensuing  the 
final  passing  of  the  by-law 

"  (2)  The  council  may,  at  their  option,  instead  of  such  publication  in  a  news- 
paper, direct  by  resolution  that  a  copy  of  the  by-law  and  notice,  written  or 
printed,  be  served  upon  each  of  the  several  owners,  their  lessees  or  occupants,  or 
upon  the  agent  or  agents  of  such  owners,  or  be  left  at  their  places  of  residence 
with  some  grown  up  member  of  the  family,  or  where  the  land  is  unoccupied  and 
the  owner  or  owners,  or  their  agent  or  agents,  do  not  reside  within  the  munici- 
pality, may  cause  to  be  sent  by  registered  letter  to  the  last  known  address  of  such 
owner  or  owners,  a  copy  of  the  by-law  and  notice,  and  the  by-law  shall  not  be 
finally  passed  until  after  the  expiration  of  three  weeks  from  the  last  of  such 
services,  and  the  clerk  shall  keep  on  file  in  his  office  a  statutory  declaration  or 
declarations  by  the  party  or  parties  making  the  service  or  services,  and  the  manner 
in  which  the  same  were  affected. 

"  (3)  Such  service  shall  be  made  or  registered  letter  sent,  and  a  copy  of  the 
notice  of  the  appeal  also  served  on  the  clerk  of  the  municipality,  at  least  twenty 
days  prior  to  the  sitting  of  the  Court  of  Revision." 

Publication  of  By-Law. 

The  by-law  shall  be  published  once  or  oftener  in  every  week  for  four  weeks. 
If  we  take  four  weeks  and  select  one  day  in  each,  say  Friday,  we  shall  see  how 
this  clause  wall  work  out. 

The  by-law,  we  will  say,  was  first  published  on  Friday,  the  1st  day  of 
November.  This  would  be  a  publication  in  the  first  week.  It  then  appeared  for 
the  second  time  on  Friday,  the  8th  day  of  November.  This  would  answer  for 
the  second  week.  Later  on  we  find  it  appearing  in  the  same  paper  on  Friday, 
the  loth  day  of  November.  This  is  satisfactory  for  the  third  week.  Finally  the 
issue  of  Friday,  the  22nd  of  November,  contains  it,  and  now  we  have  the  fourth 
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insertion  in  the  fourth  week.  On  the  23rd  of  November  the  by-law  is  passed  ; 
does  this  satisfy  the  requirements  of  the  Act  ?  We  have  seen  that  the  publica- 
tion was  in  a  newspaper  published  on  Friday,  and  that  the  by-law  appeared  in 
four  successive  issues  of  the  paper.  It  must  be  apparent  that  the  provision  of 
the  statute  in  this  case  has  been  strictly  and  literally  complied  with.  If,  how- 
ever,  we  compute  the  days  we  find  that  the  number  of  days  which  the  ratepayers 
had  for  reading  the  by-law  so  published  is  22.  Whether  it  was  the  intention  of 
the  Legislature  that  the  by-law  was  to  be  published  for  four  weeks  or  28  days, 
we  cannot  say,  but,  if  so,  the  language  used  does  not  properly  express  that 
intention. 

John  S.  Fraser,  Barrister,  Wallaceburg,  says  :  "  There  should  be  some  way 
of  notifying  every  owner  of  land  whose  property  is  about  to  be  encumbered  with 
a  drainage  tax.     The  advertisement  in  a  county  paper  is  not  enough." 

Fred.  Arnold  agrees  with  Mr.  Fraser. 

Publication  as  at  present  sufficient :  Clancy,  Serson,  Risk,  West,  Hector, 
McFarlane,  Drummond,  Buchanan,  Scarlett,  Walsh,  Strong,  Mailloux  and  Rich- 
ardson. 

The  option  to  publish  or  print  and  serve  or  mail  a  copy  of  by-law  is  the 
best  course  :  Haines,  Nesbitt  and  Watter worth. 

Print  and  serve  or  mail  copy  of  by-law  is  preferable  :  Coleman,  Whitebread, 
Gibb,  Rawlings,  McCardick,  T.  W.  Brown,  Wigle,  Morris,  Fox  and  R.  C.  Taylor. 

Publish  and  mail  copy  of  paper  to  each  person  assessed  is  satisfactory  :  Rae, 
Gamble,  McDermott  and   McKinley. 

It  has  been  determined  by  our  courts  what  is  to  be  understood  by  the  term 
adjoining  municipality,  as  used  in  this  section. 

In  the  case  of  re  Gallermo  and  The  Township  of  Rochester,  46  Upper  Canada 
Reports,  page  279,  which  was  an  application  to  quash  a  by-law  -on  the  ground 
that  it  was  not  published  as  required  by  statute,  the  late  Chief  Justice,  Sir  Adam 
Wilson,  in  the  course  of  his  judgment,  says  :  "  The  present  law  requires  the  publi- 
cation to  be  made  in  a  newspaper  published  either  within  the  municipality,  or 
in  the  county  toivn,  or  in  a  public  newspaper  published  in  an  adjoining  local 
municipality.  There  is  no  newspaper  published  in  any  of  the  adjoining  (that 
is  next  adjoining)  municipalities  to  Rochester,  and  if  adjoining  be  used  as  next 
adjoining  municipality,  then  the  by-law  could  not  be  published  as  the  Act 
directs,  nor  could  publications  be  made  in  the  county  town,  because,  singular  as 
it  may  appear,  there  is  no  newspaper  published  in  Sandwich,  the  county  town 
of  Essex,  as  Windsor,  which  is  two  miles  distant,  is  for  all  other  than  municipal 
and  judicial  business,  practically  the  county  town. 

The  town  oi  Windsor,  if  computed  from  the  town  hall  of  Rochester,  is  very 
little  farther  than  some  of  the  places  named  in  which  a  newspaper  is  published, 
excepting  the  village  of  Essex  Centre,  and  if  adjoining,  is  not  restricted  to  next 
adjoining,  I  should  not  avoid  a  by-law  because  it  was  published  at  a  place  a 
few  miles  more  distant  than  it  might  have  been,  when  it  was  published  in  a  town 
which  is  practically  the  county  town,  and  in  a  paper  there  which  has  circulation 
many  times  greater  than  either  the  Kingsville  Reporter  or  the  Leamington  Post. 
But  besides  that,  the  applicant  has  made  his  case  that  the  by-laws  were  not 
published  in  the  nearest  municipality  in  which  a  newspaper  is  published,  and 
that  is  it  was  clear  it  was  not  necessaiy  for  the  township  to  do.  It  should  have 
been  shown  that  no  such  notices  were  given  to  the  parties  affected  as  that  enact- 
ment directs,  and  I  shall  not  hold  the  by-law  to  be  invalid,  because  no  publica- 
tion could  have  been  made  of  it  according  to  the  terms  of  the  Act." 

We  recommend,  that  when  the  by-law  is  published  in  a  newspaper,  the 
clerk   of    the  municipality   initiating    the   drainage   work   shall  be  required   to 
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furnish  the  publisher  of  the  paper  with  the  names  and  the  post  office  addresses? 
of  all  persons  assessed  for  the  drainage  work,  and  the  publisher  shall  mail  to  all 
such  interested  persons  all  issues  of  the  paper  containing  the  by-law,  and  shall 
make  a  statutory  declaration  of  such  mailing,  and  the  declaration  should  be  filed 
in  the  office  of  the  clerk  of  the  municipality  whose  by-law  is  published.  The 
injustice  of  putting  an  incumbrance  on  a  man's  land  without  giving  him  the 
most  ample  notice,  as  stated  by  Mr.  Fraser,  affords  no  weak  argument  for  the 
change.  The  publisher  can  send  the  paper  to  each  ratepayer  without  postal 
charge.  When  the  alternative  course  is  adopted  of  printing  the  by-law,  and 
serving  or  mailing  a  copy,  the  notice  of  holding  the  Court  of  Revision,  and  also 
the  notice  regarding  the  quashing  of  the  by-law,  should  be  attached  to  it  in  the 
same  way  as  in  publishing  the  by-law.  The  option  of  publishing  the  b}^-law  in 
a  newspaper,  or  printing  it  and  serving  or  mailing  a  copy,  shoxild  be  retained. 
It  is  found  by  experience  that  the  publishing  is  better  in  some  cases,  and  the 
printing  and  serving  or  mailing  a  copy  is  preferable  in  other  cases. 

Quashing  By-laws. 

Section  572  "(1).  In  case  no  notice  of  the  intention  to  make  application  to 
quash  a  by-law  is  served  within  the  time  limited  for  that  purpose  in  the  preced- 
ing section,  or  if  the  notice  is  served,  then,  in  case  the  application  is  not  made  or 
is  unsuccessful,  the  by-law  shall,  notwithstanding  any  want  of  substance  or  form, 
either  in  the  bv-law  itself  or  in  the  time  and  manner  of  passing  the  same,  be  a 
valid  by-law.  (2)  Where  the  application  is  made,  and  is  successful  in  part,  so 
much  of  the  by-law  as  is  not  quashed  upon  the  application  shall  be  valid,  not- 
withstanding, any  want  of  substance  or  form  aforesaid." 

Some  evidence  was  given  regarding  the  time  any  drainage  by-law  should  he- 
challenged  by  Way  of  application  to  quash.  The  witness,  Haines,  considers  that 
the  by-law  should  be  absolutely  binding,  unless  the  person  seeking  to  quash 
brings  himself  within  the  time  limited  by  the  notice  attached  to  the  by-law,  and 
upon  the  expiration  of  this  time,  namely,  ten  days,  the  by-law  should  be  valid 
and  binding. 

Dolbear  is  of  opinion  that  one  month  would  be  a  reasonable  time;  Casselman 
would  make  the  limit  three  months,  and  Langford  agrees  with  him  as  to  a  by-law* 
for  repairs,  but  he  would  give  six  months  upon  a  by-law  for  construction. 

Section  333  of  "  The  Consolidated  Municipal  Act,  1892,"  provides  as- 
follows  : 

"  No  application  to  quash  a  by-law,  order  or  resolution,  in  whole  or  in  part., 
shall  be  entertained  unless  the  application  is  made  within  one  year  from  the 
passing  of  the  by-law,  order  or  resolution,  except  in  the  case  of  a  by-law  requir- 
ing the  assent  of  electors  or  ratepayers,  when  the  by-law  has  not  been  submitted 
to,  or  has  not  received  the  assent  of  the  electors  or  ratepayers,  and  in  such  case 
an  application  to  quash  the  by-law  may  be  made  at  any  time." 

Section  334  provides :  ''In  case  a  by-law,  by  which  a  rate  is  imposed,  has 
been  promulgated  in  the  matter  hereinbefore  specified,  no  application  to  quash 
the  by-law  shall  be  entertained  after  the  expiration  of  three  months  from  the 
promulgation." 

From  these  and  other  statutory  provisions,  the  time  fixed  for  making  appli- 
cations to  quash  varies  according  to  the  nature  of  the  by-law,  and  the  proceed- 
ings taken  under  the  statute  for  promulgation  and  registration.  Here  in  this 
section  it  is  provided,  that  the  drainage  by-law  shall,  notwithstanding  any  want 
of  substance  or  form,  either  in  the  by-law  itself  or  in  the  time  or  manner  of 
passing  same  be  a  valid  by-law,  if  no  notice  be  served  within  ten  days  after  the 
final  passing. 
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Mr.  Justice  Street,  in  the  course  of  his  judgment  in  re  Siveetman  and  The 
Tovmshvp  of  Gosfield,  13  Practice  Reports,  page  293,  after  reading  the  provisions 
of  section  572,  said:  "I  think  that  section  572  must  be  taken  to  mean  that,  in 
case  the  application  is  not  made  within  six  weeks,  the  by-law  shall  be  valid.' 
In  another  part  of  the  same  judgment  he  says:  "The  authorities,  however,  do 
not  compel  me  to  place  upon  the  provisions  of  section  572  a  construction  which 
I  conceive  to  be  contrary  to  its  intention." 

The  same  judge  in  the  case  of  Anderdon  and  Colchester  South,  21  Ontario 
Reports,  page  476,  says,  among  other  things :  "  The  authorities  seem  to  have 
established  that  the  mere  fact  that  the  by-law  has  not  been  quashed  within  the 
period  limited  by  section  572  is  not,  under  such  circumstances,  sufficient  to 
'prevent  its  being  treated  as  invalid  in  other  proceedings." 

The  effect  of  the  law,  therefore,  is,  that  though  the  existence  of  a  drainage 
by-law  may  be  saved  from  proceedings  to  quash,  unless  the  notice  of  intention  is 
properiy  given  within  ten  days  after  the  final  passing,  and  the  application  is 
made  to  the  court  within  six  weeks,  yet  later  on  the  existence  of  the  by-law  may 
be  called  in  question  in  other  proceedings,  it  may  be  long  after  the  work  under 
it  is  done,  the  debentures  sold,  the  contractors  paid,  and  the  work  itself  giving 
perfect  satisfaction  to  all  persons  interested  save  one,  and  he  determined  upon 
resisting  the  payment  of  the  drainage  tax,  a  distress  is  made  by  the  collector 
upon  a  horse  for  the  taxes,  the  owner  replevies  and  claims  that  the  by-law  is 
illegal,  and  at  the  trial  it  is  so  declared,  and  the  end  of  the  by  daw  is  thus 
reached.  It  would  have  been  much  better  for  all  concerned,  had  it  been  quashed 
by  an  application  in  its  earlier  existence. 

We  recommend  that  in  case  no  notice  of  the  intention  to  make  application 
to  quash  a,  by-law  is  served  within  the  time  limited  for  that  purpose  in  Section 
571,  or,  if  notice  is  served,  then,- in  case  the  application  is  not  made,  or  is  unsuc- 
cessful, the  by-law,  so  far  as  the  same  ordains,  prescribes  or  directs  anything 
within  the  proper  competence  of  the  council  to  ordain,  prescribe  or  direct  shall. 
notwithstanding  any  want  of  substance,  either  in  the  by  law  itself,  ur  in  the 
time  or  manner  of  passing  the  same,  be  a  valid  by-law.  Our  opinion  is,  that 
if  the  council  has  once  jurisdiction,  the  statute  should  be  made  to  cover  an}' 
subsequent  irregularities,  and  the  by-law  should  be  valid  and  binding  for  all 
purposes,  subject  only  to  the  provisions  of  section  571. 

Section  573. 

"  (1)  In  case  a  by-law  already  passed,  or  which  may  be  hereafter  passed  by 
the  council  of  any  municipality,  for  the  construction  of  drainage  works  by 
assessment  upon  the  real  property  to  be  benefited  thereby,  and  which  has  been 
acted  upon  by  the  construction  of  such  works  in  whole  or  in  part,  does  not 
provide  sufficient  means,  or  provides  more  than  sufficient  means  for  the  comple- 
tion of  the  works  or  for  the  redemption  of  the  debentures  authorized  to  be 
issued  thereunder  as  the  same  become  payable,  the  said  council  may,  from  time 
t:>  time,  amend  the  by-law,  in  order  to  fully  carry  out  the  intention  thereof,  and 
of  the  petition  on  which  the  same  was  founded,  and  to  refund  the  surplus  (if 
any)  to  the  then  owners  of  the  land  pro  rata  according  to  the  original  assessment, 

"(2)  Where  a  by-law  which  has  been  heietof  ore  passed,  or  which  maybe 
hereafter  passed  under  the  provisions  of  the  preceding  sub-section,  has  been  or 
shall  hereaiter  be  published  in  the  manner  required  by  section  571  of  this  Act, 
or  in  case  of  a  city,  town  or  incorporated  village  has  been  or  shall  be  notified  in 
the  manner  required  by  sub-sections  1  and  2  of  section  618,  section  472  shall 
apply  to  such  by-law,  and  any  by-law  passed  under  the  said  preceding  sub-sec- 

5  (D.C.) 


6G 


tion  need  not  be  published  unless  the  council  sees  fit ;  and  the  provisions  of  the 
Municipal  Drainage  Aid  Act  shall  apply  to  any  debentures  issued  under  the 
authority  of  the  said  sub-section  which  have  heretofore  been  or  shall  hereafter 
be  purchased  by  direction  of  the  Lieutenant-Governor  in  Council." 

Sub-section  1  of  this  section  provides  for  two  sets  of  circumstances.  First, 
where  the  amount  raised  by  the  construction  by  law  falls  short  of  paying  for  the 
completion  of  the  work.  Second,  where  the  amount  raised  upon  the  construction 
by-law  is  more  than  enough  to  complete  the  works  or  redeem  the  debentures 
issued  for  the  same. 

Then  the  council  is  authorized  to  pass  a  supplemental  or  second  by-law  to 
raise  the  sum,  by  which  the  construction  by-law  falls  short,  to  enable  them  to 
complete  the  drainage  work  in  the  first  case  above  set  out ;  and  in  the  second 
case  the  council  is  authorized  to  pass  a  by-law  to  refund,  to  the  then  owner  of 
the  lands  assessed,  the  surplus  provided  under  the  construction  by-law,  and 
remaining  to  the  credit  of  the  drainage  works  after  they  are  completed  and  paid 
for. 

Sub-section  2  relieves  the  council  from  the  necessity  of  publishing  such  a 
by-law,  unless  they  so  desire,  but  the  by-law  shall  be  liable  to  be  quashed  upon 
a  notice  given  within  ten  days  after  the  final  passing,  and  an  application  to  the 
High  Court  for  that  purpose  within  six  weeks  of  the  final  passing.  If,  however, 
no  such  notice  of  intention  to  quash  be  given,  and  no  application  be  made  within 
the  time  limited,  the  by-law  is  made  subject  to  the  curative  effect  of  section  572. 

The  other  provisions  relate  to  cities,  towns  and  incorporated  villages  under 
the  local  improvement  provisions,  and  to  the  selling  of  the  debentures  to  the 
Government  of  Ontario. 

The  object  to  be  attained  by  the  provisions  of  the  section  is  a  good  one,  but 
from  the  evidence  given  before  the  commission,  and  in  part  already  quoted  under 
the  head  of  Sale  of  Debentures,  the  municipal  councils  do  not  always  distribute 
the  surplus.  It  has  been  stated  that  in  many  cases  the  surplus  has  been  used  by 
the  councils  for  other  purposes,  apart  altogether  from  that  for  which  the  money 
is  raised,  and  when  the  last  debenture  became  due  the  surplus  is  then  placed  to 
the  credit  of  the  drain  and  paid  on  the  last  debenture.  Such  a  proceeding  is 
clearly  illegal,  and  is  a  breach  of  trust  on  the  part  of  the  council.  It  was  held  by 
Mr.  Justice  Ferguson  in  Smith  against  The  Township  of  Raleigh,  3  Ontario 
Reports,  page  405  :  "  That  the  plaintiff  was  entitled  to  an  order  compelling  the 
council  to  complete  the  drain  in  question  in  the  action  according  to  the  by-law, 
and  to  an  injunction  to  restrain  further  misapplication  of  the  moneys  assessed, 
and  to  an  account  thereof,  for  the  drainage  by-law  created  a  trust  which  had 
been  violated."  In  some  instances  councils  have  only  sold  sufficient  debentures 
to  enable  them  to  complete  the  drainage  works,  thus  leaving  the  surplus  in  the 
form  of  unused  debentures.  This  method  of  proceeding  would  practically  amount 
to  a  rebate,  and  would  make  the  lands  assessed  liable  for  the  actual  cost  of  the 
drain  only.  Assume  that  the  estimated  cost  of  the  drainage  works  was  greatly 
in  excess  of  the  actual  cost  when  completed,  and  a  large  amount  remained  to  the 
credit  of  the  drain,  which,  under  a  by-law,  was  refunded  to  the  then  owners  of 
the  lands  assessed,  and  any  of  such  owners  sold  his  lands,  the  purchaser  would 
have  to  pay  the  assesments  for  the  estimated  cost,  and  in  this  he  would  pay  the 
share  of  the  surplus  refunded  to  the  vendor  or  former  owner,  this  would  be 
unjust 

We  recommend  that  the  surplus  to  the  credit  of  any  drainage  work  after  it 
is  completed  should  be  refunded  to  the  contributors,  pro  rata  according  to  their 
assessment  for  the  work,  by  giving  credit  on  the  drainage  taxes  for  said  work, 
falling  due  next  after  the  completion  of  the  work. 
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Section  574  :  "  No  debenture  issued,  or  to  be  issued  under  any  by-law  afore- 
said should  be  held  invalid,  on  account  of  the  same  not  being  expressed  in  strict 
accordance  with  such  by-law,  provided  that  debentures  are  for  sums  not  in  the 
whole  exceeding  the  amount  authorized  by  the  by-law." 

This  section  is  all  right,  and  the  provision  is  a  good  one. 

Section  575  :  "  Where  it  is  necessary  to  continue  the  works  aforesaid 
beyond  the  limits  of  any  municipality,  the  engineer  or  surveyor  employed  by 
the  council  of  such  municipality  may  continue  the  survey  and  levels  into 
the  adjoining  municipality,  or  upon  the  boundary  between  two  or  more 
municipalities  until  he  finds  fall  enough  to  carry  the  water  beyond  the  limits  of 
the  municipality  in  which  the  work  was  commenced,  and  until  he  obtain  a 
sufficient  outlet  for  the  water,  and  in  every  such  case  he  may  charge  the  lands 
and  roads  to  the  same  extent  and  in  the  same  manner  as  is  provided  by  the  next 
succeeding  section." 

This  section  provides  for  continuing  the  work  into  an  adjoining  municipality, 
but  cases  frequently  occur  that  render  it  necessary  to  go  farther  than  an  adjoining- 
municipality,  used  in  the  sense  of  the  next  adjoining.  If  the  subsequent  part  of 
the  section  compels  the  originating  municipality  to  go  to  a  sufficient  outlet,  then 
there  should  be  no  restriction  put  upon  its  going  to  that  sufficient  outlet  in  the 
shape  of  town  lines,  or  county  lines,  or  otherwise. 

Again,  there  appears  to  be  no  force  or  effect  in  the  clause  "  Until  he  finds  fall 
enough  to  carry  the  water  beyond  the  limits  of  the  municipality  in  which  the 
work  was  commenced,"  because  it  is  immediately  followed  by  a  clause  directing  a 
sufficient  outlet  to  be  reached,  "  and  until  he  obtains  a  sufficient  outlet  for  the 
water."  There  can  be  no  doubt  that  where  a  sufficient  outlet  is  obtained  for  the 
water,  it  must  then  be  beyond  the  point  where  fall  enough  had  been  found  to 
carry  the  water  beyond  the  limits  of  the  municipality  in  which  the  work  was 
commenced.  There  is,  therefore,  no  use  for  one  of  the  clauses,  and  it  should  come 
out  altogether. 

The  assessing  power  is  conferred  by  the  last  clause  of  the  section.  By 
reference  to  section  576,  it  will  be  seen  what  that  power  is.  Before  considering 
any  further  this  section  alone,  it  will  be  well  to  connect  with  it  all  sections  provid- 
ing for  entering  the  limits  of  another  municipality.  It  may  be,  that  the  drain 
will  not  extend  within  the  limits  of  another  township,  but  at  the  same  time  it 
may  be  wholly  or  partly  outside  of  the  limits  of  the  initiating  municipality, 
being  constructed  partly  or  altogether  on  a  town  or  county  line.  In  all  cases, 
some  municipality  or  municipalites,  outside  of  the  one  commencing  the  work, 
may  be  laid  under  contribution  by  having  lands  and  roads  assessed  for  the  work. 
The  assessment  being  common  to  all,  it  follows,  that  the  method  for  ascertaining 
and  fixing  the  relative  assessments  on  the  townships  for  the  construction  of  the 
contemplated  work  should  be  the  same. 

Section  575,  enabling  one  township  to  cross  the  town  line,  and  go  to  a 
sufficient  outlet  in  an  adjoining  municipality,  has  already  been  given. 

Section  576  provides  :  "  Where  the  works  in  the  opinion  of  the  engineer  or 
surveyor  aforesaid  benefit  lands  in  an  adjoining  municipality  without  extending 
into  it,  or  greatly  improve  any  road  lying  within  any  municipality,  or  between 
two  or  more  municipalities,  then  the  engineer  or  surveyor  aforesaid  shall  charge 
the  lands  to  be  so  benefited,  and  the  corporation,  person  or  company,  whose  road 
or  roads  are  improved,  with  such  proportion  of  the  costs  of  the  works  as  he  may 
deem  just,  and  the  amount  so  charged  for  roads,  or  ascertained  bjr  reference, 
shall  be  paid  out  of  the  general  funds  of  such  municipality  or  company. 

Section  577  provides :  "  The  engineer  or  surveyor  aforesaid  shall  determine 
and  report  to  the  council  by  which  he  was  employed,  whether  the  works  shall 


68 


be  constructed  and  maintained  solely  at  the  expense  of  such  municipality,  or 
whether  they  shall  be  constructed  and  maintained  at  the  expense  of  both 
municipalities  and  in  what  proportion." 

Section  578  provides:  "  The  engineer  or  surveyor  aforesaid,  when  necessary, 
shall  make  plans  and  specifications  of  the  works  to  be  constructed,  and  charge 
the  lands  to  be  benefited  by  the  work  as  provided  herein." 

Section  579  provides :  "  The  council  of  the  municipality,  in  which  the 
deepening  or  drainage  is  to  be  commenced,  shall  serve  the  head  of  the  council  of 
the  municipality  into  which  the  same  is  to  be  continued,  or  whose  lands  or  roads 
are  to  be  benefited  without  the  deepening  or  drainage  being  continued,  with  a 
copy  of  the  report,  plans,  specifications,  assessment  and  estimates  of  the  engineer 
or  surveyor  aforesaid  ;  and  unless  the  same  is  appealed  from  as  hereinafter 
provided  it  shall  be  binding  on  the  council  of  such  municipality." 

Section  580  provides  :  '  The  council  of  such  last  mentioned  municipality 
shall,  within  four  months  from  the  delivery  to  the  head  of  the  corporation  of  the 
report,  of  the  engineer  or  surveyor,  as  provided  in  the  next  preceding  section, 
pass  a  by-law  or  by-laws  to  raise  and  pay  over  to  the  treasurer  of  the  initiating 
municipality  such  sum  as  may  be  named  in  the  report,  or,  in  case  of  an  appeal, 
for  such  sum  as  may  be  determined  by  the  referee  in  the  same  manner  and  with 
such  other  provisions  as  would  have  been  proper  if  a  majority  of  the  owners  of 
the  lands  to  be  taxed  had  petitioned  as  provided  in  section  569  of  this  Act,  and 
such  council  shall  hold  the  Court  of  Revision  provided  for  by  sub-section  10  of 
section  569  of  this  Act." 

Section  581  provides :  "  (1)  The  council  of  the  municipality,  ii. to  which  the 
work  is  to  be  continued,  or  whose  lands,  road  or  roads  are  to  be  benefited  without 
the  work  being  carried  within  its  limits,  may,  within  twenty  days  from  the  day 
in  which  the  report  was  served  on  the  head  of  the  municipality,  appeal  therefrom 
to  the  referee,  in  which  case  they  shall  serve  the  head  of  the  corporation  from 
which  they  received  the  report,  with  a  written  notice  of  appeal,  and  such  notice 
shall  state  the  ground  of  appeal. 

"  (2)  When  it  is  proposed  to  continue  the  deepening  or  drainage  from  the 
municipality  in  which  the  same  is  to  be  commenced  into  another  municipality, 
and  when,  through  misapprehension  or  mistake, the  council  served  with  the  report, 
plans  and  specifications  of  the  engineer  or  surveyor,  omits  to  appeal  therefrom 
within  tw7enty  days,  the  judge  of  the  County  Court  of  the  county  in  which  the 
municipality  so  served  as  aforesaid  is  situated  may,  upon  application  at  any  time 
before  the  drainage  works  have  been  already  commenced,  or  the  contract  let  for 
the  same,  or  the  debentures  have  been  actually  issued  under  the  said  by-law, 
after  the  said  twenty  days  have  elapsed,  by  order,  grant  permission  to  appeal, 
upon  such  terms  and  conditions,  as  to  costs  and  otherwise,  as  he  d^ems  just  and 
reasonable,  within  a  time  so  limited  by  him  in  the  order:  or  the  other  council  or 
councils  interested  may,  by  resolution,  waive  the  lapse  of  the  said  time,  and  in 
either  of  such  cases  the  proceedings  for  appeal  shall  be  the  same  as  would  have 
been  required  if  the  appeal  had  been  gone  on  with  in  the  proper  time. 

"  (3)  The  summons  to  show  cause  why  an  appeal  should  not  be  allowed  shall 
not  be  returnable  in  less  than  seven  days  from  the  service  thereof,  and  the 
council  or  councils  shall  have  power  to  amend  any  by-law  or  by-laws  which  may 
have  been  passed  as  shall  become  necessary  or  proper  by  reason  of  the  appeal  or 
the  result  thereof." 

Section  596  provides  :  "  Where  it  is  necessary  to  construct  such  a  ditch  on  a 
town  line  between  two  or  more  municipalities,  the  municipal  council  of  either  of 
the  adjoining  municipalities  ma}7,  on  petition,  as  provided  for  in  section  569  of 
this  Act,  cause  a  ditch   to   be  constructed   on   the   road   allowance  between  the 
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municipalities,  and  make  the  road  in  manner  as  provided  in  last  preceding  two 
sections  of  this  Act— that  is  by  grubbing  stumps,  cutting  and  removing  timber, 
and  spreading  the  earth — and  shall  charge  the  lands  and  roads  benefited  in  the 
adjoining  municipality  or  municipalities  with  such  proportion  of  the  cost  of 
constructing  the  said  ditch  as  the  engineer  or  surveyor  aforesaid  deem  just  and 
proper,  and  the  amount  so  charged  for  roads,  or  awarded  by  the  referee,  shall  be 
paid  out  of  the  general  funds  of  such  municipality  or  municipalities." 

Section  597  provides:  "The  provisions  of  sections  569  to  632,  both  inclusive, 
of  this  Act,  shall  apply,  as  far  as  applicable,  to  such  ditch." 

The  sections  above  set  out  provide  for  three  classes  of  cases,  namely  : 

1st.  Where  works  extend  beyond  the  limits  of  any  municipality  and  benefits 
roads  and  lands  on  its  way  to  a  sufficient  outlet. 

2nd.  Where  work  does  not  extend  into  an  adjoining  municipality  but 
benefits  lands  in  an  adjoining  municipality,  or  greatly  improves  roads  within  any 
municipality  or  between  two  or  more  municipalities. 

3rd.  Where  the  drain  is  constructed  on  a  town  line  by  either  of  the  adjoin- 
ing municipalities,  and  benefits  roads  and  lands  in  any  adjoining  municipality. 

In  all  cases  the  assessment  for  roads  must  be  paid  out  of  the  general  funds 
of  the  municipality  or  company  controlling  the  roads.  The  first  class,  which  is 
under  section  575,  derives  its  assessing  power  from  the  same  source  as  the  second, 
namely,  section  576,  which  enacts  that  "  The  amount  so  charged  for  roads  or 
ascertained  by  reference  shall  be  paid  out  of  the  general  fund  of  such  municipal- 
ity or  company."  The  third  class  also  derives  its  power  to  assess  and  charge 
from  the  same  section,  for  section  587  makes  section  576,  among  others,  apply  to 
this  class.  It  is  not  stated  in  section  576  to  whom  the  charge  on  roads  of  a 
municipality  or  company  shall  be  paid,  but  the  inference  seems  to  be  to  the 
municipality  doing  the  work,  while  it  should  be  to  the  municipality  in  which  the 
roads  lie  or  for  which  it  is  responsible.  Section  580,  which  also  applies  to  all 
three  classes,  provides  for  the  passing  of  by-laws  to  raise  the  money  and  for  the 
paying  it  over  by  the  townships,  other  than  the  initiating  one,  to  the  treasurer  of 
the  latter.  Under  such  by-laws  all  the  money  assessed  upon  lands  as  well  as 
roads  is  charged.  The  total  amount  of  its  assessment  is  raised  by  the  sale  of  its 
own  debentures,  and  is  paid  over  in  one  lump  sum  to  the  treasurer  of  the  munici- 
pality doing  the  work. 

In  one  important  feature,  the  third  class  differs  from  the  others,  inasmuch  as 
under  it,  when  an  outlet  is  improved  or  furnished  for  the  lands  in  any  munici- 
pality, such  lands  may  be  assessed  under  section  590. 

J.  B.  Snider,  Reeve  of  Lancaster,  says :  "  Where  a  drain  crosses  a  town 
line  and  reaches  an  outlet  in  an  adjoining  municipality,  and  in  its  course  clearly 
benefits  lands  in  the  lower  township,  such  lands  should  be  assessed  for  clear 
benefit  without  being  entitled  to  count  for  or  against  the  petition.  An  outlet 
assessment  should  be  put  on  drains  leading  in,  whether  in  the  upper  municipality 
or  in  the  lower.  The  same  principle  should  be  applied  throughout  the  whole 
length  of  the  drain." 

M.  B.  Barnhard,  Reeve  of  Willoughby,  says  :  "  It  should  be  made  perfectly 
clear  when  one  township  makes  an  outlet  in  another  township,  which  is  to 
construct  the  drain  or  outlet  in  the  lower  township.  After  the  by-law  is  passed, 
then  each  township  should  be  allowed  to  let  the  contract  within  its  own  limits, 
and  do  the  work  under  the  supervision  of  its  own  engineer." 

James  Gamble,  Reeve  of  Brooke,  says  :  "  Another  difficulty  is  where  people 
are  dilatory  in  signing  a  petition  to  the  council  when  the  drain  affects  two  or 
more  townships,  that  is,  where  the  lands  in  the  lower  townships  are  benefited  by 
a  drain  constructed  by  the  upper.     The  majority  of  the  owners  in  the  area  to  be 
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drained  in  the  upper  township  should  have  the  right  of  having  the  drain  made 
independent  of  those  in  the  lower.  Lands  in  the  lower  township  should  be 
assessed  for  clear  benefit,  and  an  allowance  made  for  right  of  way  for  the  drain." 
_  J.  iVT.  Courtright,  says  :  "  Some  change  should  be  made  where  one  township 
drains  intoanother  township.  This  affects  ourdraininginto  the  township  of  Ennis- 
killen.  It  should  be  left  in  the  hands  of  the  council  of  the  upper  township  to 
move  without  any  petition.  The  lands  on  the  lower  township  should  be  assessed. 
This  would  apply  where  there  is  a  natural  watercourse  into  the  lower  township." 

John  Clarkson,  Raleigh,  says :  "  I  think  one  of  the  principle  causes  of 
difficulty  that  we  have  had  in  working  the  Drainage  Act  has  arisen  through 
the  drainage  scheme  covering  more  than  one  municipality,  and  the  dispute 
between  the  municipalities  as  to  what  portion  of  the  assessment  each  should  bear. 
I  think  that  this  would  be  materially  improved,  if  we  could  place  the  control  of 
the  drains  under  somebody  other  than  the  local  municipal  councils.  I  would  not 
favor  the  control  being  given  to  the  county  council,  because  the  same  difficulties 
would  arise  when  drainage  was  extended  into  two  counties." 

David  Hutchinson,  Deputy-Reeve  of  Harwich,  says  :  "  I  suggest  that  a 
municipality  starting  a  drain  when  another  municipality  is  affected,  the  engineer 
should  go  on  and  make  his  estimate  throughout  the  whole  territory  to  be  affected, 
and  if  any  of  the  other  municipalities,  after  a  notice  has  been  served  upon  them, 
discovered  anything  wrong  they  should  choose  an  engineer,  and  if  the  result  was 
an  even  number  of  engineers  appointed  let  them  choose  another  disinterested 
engineer.  I  would  have  the  engineers  settle  any  disputes.  I  hold,  that  from  the 
nature  of  their  profession,  they  are  the  proper  parties.  Each  township  should  be 
represented  by  an  engineer  in  laying  out  a  drain  that  affects  two  or  more  town- 
ships." 

_  William  Irwin, ex-Councillor  of  Raleigh,  says  :  "  The  difficulty  in  the  Raleigh 
Plains  drain  is  more  a  question  of  how  much  Harwich,  the  township  above  us,  is 
to  pay,  and  how  much  Tilbury,  the  township  below  us,  is  to  pay,  than  a  dispute 
between  the  ratepayers  in  the  respective  three  townships.  I  think  the  appoint- 
ment of  a  Referee  is  a  good  one.  I  think  the  Referee  is  the  cheapest  wa}'  of  ascer- 
taining how  much  each  township  should  contribute.  We  will  get  more  uniform 
decisions  from  him.  I  think  I  have  paid  more  than  $11  an  acre  for  drainage.  I 
suppose,  if  the  matter  with  reference  to  the  county  council  passing  b}^-laws  where 
the  drain  affects  two  or  more  municipalities  was  left  to  a  lot  of  good  heads  like 
the  county  council,  they  would  do  it  all  right.  It  might  be  expensive.  Accord- 
ing to  what  I  hear  about  it  the  Referee  is  the  cheapest  way  of  doing  it." 

G.  H.  Dolsen,  ex-Deputy-Eeeve  of  Raleigh,  says  :  "  We  had  no  difficulty  in 
working  the  Drainage  Act  as  long  as  it  was  confined  to  our  own  township,  but 
when  it  came  to  interfere  with  other  townships,  there  is  where  the  difficulty 
arose.  There  are  no  two  decisions  that  agree.  I  claim  that  these  laws  should 
specially  and  distinctly  state  what  should  be  done  and  what  should  not  be  done. 
I  believe  the  engineers  went  according  as  the  law  dictates,  as  near  as  possible, 
but  there  have  been  flaws  picked  in  it,  and  one  judge  will  give  one  decision  about 
it  and  another  another  decision.  I  think  the  appointing  of  a  Referee  is  a  good 
thing.  The  law  should  be  amended  in  such  a  way  that  all  parties  using  a  drain 
should  contribute  a  proportion  for  the  construction." 

J.  F.  Lister,  Q.C,  Sarnia,  says:  "  It  should  be  made  clear  whether,  where 
two  or  more  townships  are  interested,  the  county  council  should  have  power  to 
pass  the  by-law,  or  in  the  alternative  the  initiating  township.  In  either  case, 
power  should  be  given  to  go  through  any  number  of  municipalities  to  a  sufficient 
outlet.     Where  two  or  more  counties  are  interested   give    the   initiating   county 
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council  the  power,  and  it  should  apply  to  any  number  of  municipalities  regardless 
of  county  boundaries." 

Hector  McFarlane,  clerk  of  Ekfrid  says  :  "  We  have  had  trouble  with 
other  townships  with  respect  to  the  amounts  that  they  should  pay." 

John  Richmond,  ex-Reeve  of  Colchester  South,  says:  "We  have  several 
times  had  difficulty  about  the  assessments  in  goinjr  through  Colchester  North, 
There  was  also  trouble  with  Maiden.  We  were  seeking  an  outlet  through  the 
township  below.  Maiden  thought  we  were  assessing  their  lands  too  high  for  the 
proportion  of  benefit  they  were  receiving. 

John  Bennett,  Reeve  of  Roxboro',  says  :  "  We  have  started  two  drains 
under  the  drainage  provisions  of  the  Municipal  Act.  One  has  been  completely 
blocked.  The  owners  of  land  in  the  county  of  Prescott  inaugurated  the  drain. 
The  water  has  its  source  in  Stormont  county  and  its  outlet  in  Prescott  county 
The  county  council  of  Prescott  passed  the  by-law  and  commenced  the  work  in 
their  own  county.  Tho  council  of  Prescott  served  the  engineer's  report,  plans 
and  specifications  on  the  warden  of  Stormont,  Dundas  and  Glengariy.  It  came 
to  the  passing  of  the  by-law,  and  the  county  council  of  Prescott  would  not  go  any 
•further  unless  the  township  of  Cambridge  would  indemnify  the  county  of  Prescott, 
and  it  has  stopped  there.  Sub-section  2  of  section  600  is  bad,  and  the  county 
council  should  be  compelled  to  proceed  without  being  indemnified." 

Thomas  W.  Bkown,  ex-Reeve  of  Sarnia  township,  says  :  "  There  is  a  difficulty 
in  regard  to  our  township  that  has  been  a  difficulty  for  some  years.  There  is  a 
portion  of  our  township  lying  eonvenient  to  the  town  of  Sarnia.  There  is  no 
other  way  that  we  know  of  to  drain  it  except  through  the  town.  That  is  the 
natural  fall  of  the  land  and  of  the  water  and  we  had  difficulty,  so  much 
difficulty  that  we  were  sued  for  damages  for  this  water  overflowing  one  individual 
in  our  township.  There  was  a  little  bit  of  a  drain  on  what  they  call  Wellington 
street,  this  was  in  the  township  before  there  was  a  street.  All  this  south  part  of 
the  town  used  to  belong  to  the  township,  and  they  took  in  so  much  of  this  what 
we  call  the  new  survey  of  Wellington  street.  We  have  a  part  of  that  in  the 
township  yet.  Well,  there  was  a  small  piece  of  ditch  on  this  Wellington  street, 
made  partly  by  statute  labor  and  partly  by  money.  The  earth  was  graded  up 
and  used  as  a  road.  There  were  two  culverts  put  in.  We  then  appointed  a 
deputation  to  meet  a  deputation  from  the  town,  and  we  met,  but  we  could  not  do 
anything ;  all  that  the  town  would  do  was,  if  we  would  agree  to  repair  or  keep  in 
repair  the  old  box  drain  that  had  been  put  in  on  Wellington  street  to  the  river, 
if  we  were  willing  to  assume  that  and  then  put  a  box  drain  in  through  the  rest 
of  the  part  within  the  town,  and  then  an  open  drain  in  our  own  township,  the 
difficulty  would  be  arranged.  We  were  willing  to  go  into  a  brick  sewer.  We 
had  only  six  or  seven,  may  be  four  or  five  hundred  acres  we  wanted  to  drain,  but 
we  could  do  nothing.  We  were  blocked  by  the  town,  and  we  could  do  nothing 
with  the  town  in  the  shape  of  having  an  open  drain  cut  through  the  town.  What 
we  said  was  this,  you  build  a  sewer  for  your  own  people,  only  build  it  a  little 
larger  than  what  they  require  and  we  are  willing  to  pay  for  that  extra  size,  only 
give  us  a  good  drain.  7  he  street  is  well  settled  on  both  sides,  and  they  have  an 
an  outlet.  I  believe  there  ought  to  be  an  amendment  to  the  Act  in  regard  to 
this." 

John  M.  Moore,  P.L.S.,  London,  says  :  "  The  Act  should  also  be  made  clear 
that  a  majority  would  control,  although  the  lands  affected  lie  in  two  or  more 
townships  or  counties." 

George  Shirley,  ex- Warden  of  Lambton  county,  says :  "  A  great  deal  of 
difficulty  arises  now  in  trying  to  seek  an  outlet  in  another  township.  The 
engineer  is  instructed  to  go  on  and  lay  out  a  drain,  and  the  law  provides  what  he 
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is  to  do.  He  goes  on  and  he  says,  I  will  do  that.  He  says  that  is  a  good  outlet. 
The  other  municipality  gets  on  an  engineer  who  will  consider  that  it  is  not  a 
sufficient  outlet,  hence  there  is  a  law  suit.  It  is  very  hard  to  work,  and  very 
hard  to  legislate  so  as  to  make  it  suit  all  cases." 

James  Serson,  Ridgetown,  says  :  "  I  think  it  would  be  important  under  the 
present  law  to  have  a  commission  appointed,  to  make  and  control  all  drains 
that  affect  two  or  more  municipalities.  Take  it  out  of  the  hands  of  the  council, 
except  as  to  passing  by-laws  and  raising  funds.  I  would  substitute  the  commis- 
sion for  the  count}r  council." 

John  Duck,  Ridgetown,  says  :  "  I  would  let  the  matter  of  petition  rest  with 
the  municipalities  that  first  inaugurated  the  drain,  and  this  should  not  be  called 
in  question  by  any  power  above." 

William  Manigault,  P.L.S.,  Strathroy,  says  :  "  Before  you  can  carry  a  drain 
to  a  proper  outlet,  the  petition  upon  which  it  is  based  is  exhausted  and  no 
sufficient  outlet  is  reached.  The  petition  should  be  good,  although  in  the  minority, 
to  enable  a  proper  outlet  to  be  reached  and  the  lands  along  the  course  should  be 
liable  for  assessment  for  benefit." 

Benjamin  Richardson,  ex-Councillor  of  Brooke,  says  :  "  In  works  affecting 
two  or  more  townships,  if  the  upper  township  desires  to  carry  a  drain  into  a 
lower  township  to  a  proper  outlet,  then  to  enable  the  council  to  act,  a  petition 
should  be  signed  by  a  two-thirds  majority  of  the  owners  of  land  to  be  benefited  in 
the  upper  township.  This  should  be  sufficient  authority  for  them  to  act  upon, 
and  assesses  all  along  the  drain  for  benefit,  as  well  in  the  lower  as  in  the  upper 
township.     I  include  in  benefit  outht  assessment." 

Henry  Hardy,  Reeve  of  Caradoc,  says:  "No  drain  should  beconstructed 
from  an  upper  into  a  lower  township  except  on  a  petition  of  a  majority  of  acres, 
and  when  the  drain  does  no  injury  to  low  lands  assess  all  for  the  benefit  they 
receive." 

Charles  R.  Burgess,  clerk  of  North  Norwich,  says  :  "  These  drains  begin 
in  the  township  of  North  Norwich,  and  run  across  the  town  line  and  find  their 
outlet  in  Bur  ford.  We  had  no  trouble  with  the  lower  township,  there  was  an 
arbitration  and  the  drain  was  constructed.  We  assessed  Burford  lands  and  they 
appealed  on  the  ground  that  Burford  being  in  the  county  of  Brant  we  had  no 
power  and  the  county  council  sections  applied.  Another  ground  was  that  their 
assessment  was  too  high.  They  also  claimed  that  the  petition  was  bad,  as  not 
being  from  the  majority  of  those  assessed  in  both  townships.  The  difficulty  now 
is,  that  two  persons  originally  assessed  and  owning  lands  in  Norwich  notified  the 
council  of  Norwich  to  clean  out  the  drain  to  its  orioinal  size.  The  council  sent 
on  an  engineer,  and  he  made  a  report  and  an  assessment.  The  drain  was  made 
nine  years  ago  and  it  has  not  been  repaired  since.  The  lower  township  positively 
refuses  to  repair  their  section.  The  engineer  assessed  more  land  than  for  con- 
struction, as  persons  not  assessed  for  construction  used  the  drain  by  leading  into 
it.  The  report  was  adopted,  the  by-laws  provisionally  passed,  served  repor,t  etc., 
on  Burford  and  there  was  no  appeal.  Solicitors  advised  us  that  the  case  of 
Nissouri  vs.  North  Dorchester  was  against  us.  Meredith  advised  us  not  to  go 
on,  as  there  wrould  be  legislation  to  get  rid  of  the  effect  of  that  case.  The  engineer 
was  sent  on  again,  and  he  only  assessed  the  lands  which  had  been  assessed  for 
eonstruction.  Burford  appealed  and  the  matter  was  settled,  the  engineer's  assess- 
ment stood  unaltered.  The  by-law  was  never  finally  passed.  Wilson  advised 
that  the  by-law  was  invalid.  Meredith  &  Baird  held  that  we  required  a  peti- 
tion. I  would  be  in  favor  of  its  being  made  perfectly  clear  that  the  upper  munici- 
pality, on  the  petition  of  the  majority  of  their  own  ratepayers,  may  construct  a 
drain  and  carry  it  to  a  sufficient  outlet  in   the  lower  township,   with   power  to 
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assess  all  lands  benefited  in  both  townships  and  also  to  assess  for  outlet,  if  any- 
such  outlet  is  provided  when  the  drain  is  constructed,  or  at  any  time  afterwards 
in  both  townships. 

E.  H.  Snider,  Reeve  of  North  Norwich  agrees  with  Mr.  Burgess  on  all 
points  touched  upon  by  him. 

E.  B.  Brown,  Dereham  township,  says  :  "  The  law  should  be  made  that  if 
an  upper  township  constructs  a  drain,  and  leads  more  water  into  the  lower  drain 
than  it  is  able  to  carry,  then  the  only  remedies  the  lower  township  should  have,  . 
it  should  be  at  liberty  to  proceed  for  damages  or  enlarge  their  drain  at  the  expense 
of  the  upper  lands,  but  they  should  not  be  allowed  to  prohibit  the  work  by  an 
injunction.  We  had  a  petition  from  the  majority  of  the  persons  benefited  in  the 
upper  municipality.  The  Reynold's  creek  is  the  only  outlet  for  the  water  and 
it  can't  be  taken  in  any  other  way.  We  have  sent  on  an  engineer  and  he  has 
made  a  report,  but  the  report  has  not  been  adopted  by  the  council  and  nothing 
has  yet  been  done.  It  should  be  made  perfectly  clear  as  to  how  far  a  drain  can 
be  carried  into  a  lower  municipality,  to  provide  a  sufficient  outlet  under  section 
575." 

John  Duffy,  who  is  at  the  head  of  Reynold's  creek,  agrees  with  Mr.  Brown. 
W.  H.  Burke,  P.L.S.,  Ingersoll,  says  :     "  That  where  work  is  done  in  more 
than  one  township,  the  engineer  in  his  report  should  estimate  separately  the  cost 
of  the  work  in  each  township." 

Robert  Rae,  ex-Warden  of  Lambton,  says :  "  General  principles  should 
apply  to  such  a  case  as  Orford  and  Hotvardi  The  initiating  township  should 
have  the  power  and  not  the  county  council.  The  county  council  clauses  impede 
drainage." 

The  witnesses  from  whose  evidence  the  foregoing  extracts  have  been  taken, 
and  many  others,  complain  of  the  great  difficulty  they  have  experienced  in  the 
working  out  of  the  provisions  of  the  Municipal  Act  regarding  drainage,  when  the 
proposed  work  affects  more  municipalities  than  that  in  which  the  work  is  begun. 
The  decisions  referred  to  in  the  extracts  will  now  be  given. 
Nissouri  against  North  Dorchester,  14  Ontario  Reports,  page  294.  The 
plaintiffs  and  defendants  were  adjoining  townships.  Certain  low  lands  in  each 
of  them  would  be  benefited  by  the  construction  of  a  drain  through  them.  The 
majority  in  number  of  the  owners  of  the  low  lands  in  the  upper  township  of 
Nissouri  petitioned  to  have  a  drain  constructed  so  as  to  drain  their  lands.  The 
engineer  assessed  ten  landowners  in  the  upper  township,  and  thirty-nine  in  the 
lower.  The  by-law  of  Nissouri  was  duly  passed,  and  this  action  was  brought  to 
compel  the  lower  township,  North  Dorchester,  to  pass  the  by-law  to  raise  its 
proportion  of  the  cost  of  the  drain  which  had  been  assessed  upon  the  lands  of  the 
thirty- nine  ratepayers  of  that  township. 

The  township  of  North  Dorchester  claimed  in  its  defence  that  the  by-law 
was  invalid,  by  reason  of  its  being  based  on  the  petition  of  the  landowners  in  the 
upper  township  only,  while  it  should  have  been  signed  by  a  majority  in  both 
upper  and  lower  to  make  it  valid. 

The  case  came  on  for  trial  before  Chief  Justice  Sir  Thomas  Galt,  who,  after 
having  reserved  judgment,  decided  that,  as  the  work  in  question  affected  both 
the  townships  of  Nissouri  and  North  Dorchester,  the  county  council  was  the 
proper  authority  to  pass  by-laws  for  such  a  purpose,  and  that  the  plaintiffs  had 
no  such  power,  and  the  action  was  dismissed  with  costs. 

The  case  was  appealed  and  came  on  before  Boyd,  C,  and  Ferguson,  J. 
Chancellor  Boyd  delivered  the  judgment  of  the  court,  and  in  course  thereof,  said: 
"  This  case  involves  the  meaning  of  the  clauses  of  the  Municipal  Act  relating  to 
Drainage  when  the  work   originates  in   one   township    and  is  carried  into  an 
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adjoining  municipality.  These  sections  have  been  characterized  in  a  late  case  by 
the  Court  of  Appeal  as  difficult  and  obscure,  and  the  elucidation  of  them  has  not 
been  aided  by  the  diametrically  opposite  decisions  of  the  Judge  of  the  Supreme 
Court  in  the  same  case. 

"I  am  inclined  to  agree  with  the  result  of  the  Judgment  of  Galt,  J.,  that  this 
is  not  a  case  contemplated  by  section  570  (now  569,)  and  following  sections,  but 
falling  within  section  598,  because  it  is  an  entire  work,  the  greater  part  of  which 
is  to  be  done  in  and  paid  for  by  Dorchester.  The  intent  of  the  statute,  it  appears 
to  me  is,  that  if  the  drain  projected  in  one  township  is  carried  into  the  neighbor- 
ing township,  it  should  only  be  for  the  purpose  of  outlet,  where  that  can  be  found 
within  a  reasonable  distance  of  the  boundary.  It  cannot  be  that  a  few  residents 
at  the  side  of  one  municipality  can  initiate  drainage  proceedings  from  their  land 
across  the  whole  or  greater  part  of  an  adjoining  township,  against  .the  will  of  a 
large  majority  of  those  interested.  The  self-governing  powers  of  municipal  bodies 
would  be  thus  destroyed,  and  besides  a  minority  in  one  township  would  be  able 
to  coerce  a  majority  in  another  township.  But  if  such  a  case  is  within  section 
570  (now  569,)  then  I  agree  on  the  principle  of  construction  applied  to  the 
municipal  law  which  is  enunciated  in  the  judgment  of  Henry,  J.,  in  12  Supreme 
Court  Reports,  333,  though  as  at  present  advised  I  am  not  disposed  to  go  so  far  as 
that  learned  judge.  He  says,  page  334  :' It  seems  to  me  where  the  property  is 
so  situated  in  two  townships,  it  would  be  necessary  to  show  that  the  petition  was 
signed  by  a  majority  to  be  benefited  in  both.' 

"  This  construction  appears  to  overlook  the  provisions  of  section  581  (now 
part  of  section  580).  For  the  purpose  of  the  Act  the  parts  of  both  townships 
would  be  considered  as  forming  a  quasi  municipality  for  the  proper  drainage  of 
the  particular  locality,  and  then  a  majority  of  all  that  section  formed  by  the 
combined  parts  of  the  two  municipalities  would  be  able  to  ask  for,  and  if  the 
council  of  the  originating  township  thought  proper,  to  obtain  the  needful  relief. 
The  result  is,  however,  whichever  view  be  taken,  that  the  present  judgment 
should  be  affirmed  with  costs." 

Ferguson,  J.,  concurred. 

The  next  is  a  case  of  North  Dorchester  and  John  Coleridge  against  Dereham, 
which  is  not  reported.  The  facts  of  the  case,  in  so  far  as  necessary  for  our 
present  purpose,  are  as  follows :  The  township  of  Dereham  is  the  upper,  and 
North  Dorchester  is  the  lower,  township.  The  former  is  in  the  count}'  of  Oxford 
and  the  latter  in  the  county  of  Middlesex.  A  creek,  known  as  the  Reynold's 
creek, runs  through  North  Dorchester  and  extends  up  into thetownshipof  Dereham. 
On  the  banks  of  this  creek  the  plaintiff,  John  Coleridge,  owned  lands  in  the 
township  of  North  Dorchester.  Dereham  proposed  to  construct  a  drain  within 
its  own  limits,  connecting  with  and  having  an  outlet  in  the  head  of  said  creek. 
The  petition  for  such  drain  was  presented,  the  engineer  was  sent  on  and  made 
his  assessment  and  report,  the  report  was  adopted  and  the  by-law  passad.  The 
action  was  to  restrain  the  construction  of  the  drain,  as  the  plaintiff  claimed  it 
would, if  constructed,  bring  down  water  more  rapidly  and  in  greater  volu  ue  than 
came  down  at  present,  and  the  creek  not  having  sufficient  outlet  the  result  would 
be  damage  to  the  lands  and  roads  along  the  creek  in  the  lower  township. 

The  action  was  tried  before  Mr.  Justice  Falconbridge,  at  London,  who 
decided  in  favor  of  the  plaintiffs.     The  judgment  as  settled  is  as  follows  : 

"  This  court  doth  find  and  declare  that  the  proposed  Reynold's  creek  exten- 
sion drain,  in  the  plaintiffs' statement  of  claim  referred  to  and  complained  of,  if 
constructed  in  accordance  with  the  by-law  herein  mentioned  would  bring  down 
upon  the  land  of  the  plaintiff,  John  Coleridge,  and  upon  other  lands  and  roads  in 
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the  township  of  North  Dorchester  more    water  than  has  heretofore  come   down 
upon  the  same,  and  would  also  bring  the  same  down  more  rapidly. 

"  This  court  doth  further  find  and  declare  that  the  said  proposed  drain,  if 
constructed  in  accordance  with  the  said  by-law,  will  not  have  a  sufficient  outlet. 

"This  court  doth  further  declare  that  the  plaintiffs  are  entitled  to  insist  upon 
the  defendant's  engineer  continuing  his  survey  and  levels  into  the  township  of 
North  Dorchester  until  a  sufficient  outlet  is  obtained  for  the  waters  intended  to 
be  brought  down  by  means  of  the  proposed  drain,  so  as  to  carry  them  off  without 
overflow  or  otherwise  injuring  the  lands  and  roads  in  North  Dorchester,  and  doth 
order  and  adjudge  the  same  accordingly. 

"  This  court  doth  order  and  adjudge  that  the  defendants,  their  officers,  ser- 
vants and  workpeople,  be  and  they  are  hereby  restrained  from  constructing  or 
proceeding  with  the  construction  of  said  drain  in  accordance  with  the  plan 
proposed  by  the  said  by-law,  unless  and  until  such  sufficient  outlet  as  aforesaid 
for  the  water  to  be  brought  down  by  the  said  proposed  drain  is  provided  for  by 
the  defendants  etc." 

Tnre  Townships  of  Oxford  and  Howard,  18  Ontario  Appeal  Reports,  page 
496,  Mr.  Justice  Osler,  in  the  course  of  his  judgment,  says  :  "  The  power  to  assess 
for  use  of  outlet  is  something  entirely  different  from  the  power  to  assess  for 
benefit  derived  from  construction  under  sections  575  and  576.  There  the  upper 
municipality  in  the  one  case,  and  the  lower  one  in  the  other,  constructed  a  drain 
which  benefits  lands  in  the  adjoining  municipality  by  draining  them,  and  the 
area  so  drained  is  liable  to  be  assessed  for  benefit  under  those  sections.  Assess- 
ment for  outlet  is  another  charge  which  may  be  imposed  upon  lands  already 
sufficiently  drained,  by  the  drain  which  directly  benefits  them  and  for  the 
construction  of  which  they  are  assessed,  but  for  the  purpose  of  which  drain  and 
procuring  an  outlet  for  it,  the  municipality  which  has  constructed  it  has  taken 
advantage  of  the  work  of  another  municipality." 

Mr.  Justice  MacLennan,  in  the  course  of  his  judgment,  says  :  "  The  conten- 
tion of  the  appellants  is  that,  inasmuch  as  the  waters  of  Oxford,  on  their  way  to 
the  sea,  pass  through  the  part  of  the  McGregor  creek  improved  under  the  by-law, 
certain  lands  in  Orford  are  liable  to  contribute  to  the  expense  of  the  improve- 
ments by  virtue  of  sections  576,  5S5,  590  or  592  of  the  Municipal  Act  or  some  or 
one  of  them. 

"  I  think  it  is  perfectly  clear  that  section  576  affords  no  support  to  the  conten- 
tion, for  that  section  only  authorizes  the  assessment  of  lands  to  be  benefited." 

Mr.  Justice  Burton,  in  the  course  of  his  judgment,  said:  "There  is  some 
confusion  caused  by  the  use  of  the  word  '  benefit '  which  is  not  found  in  this 
section  (590)  and  which  has  no  application  to  cases  within  it.  All  that  the 
engineer  has  power  to  do — all  that  he  has  professed  to  do — is  to  charge  Orford, 
when  it  has  used  the  McGregor  drain  as  an  outlet  for  its  waters,  with  its  share 
of  the  additional  expense  of  enlarging  the  drain,  which  he  might  have  accomp- 
lished by  ordering  the  construction  of  a  new  drain  in  order  to  carry  off  the  waters 
which  it  is  alleged  Orford  has  caused  to  flow  upon  lands  in  Howard.  He  did 
not  pretend  that  the  new  work  was  any  benefit  to  Orford,  nor  assess  upon  any 
such  principle." 

In  the  case  olThe  Toivnship  of  Stephen  against  The  Township  of  McGillivray, 
18  Ontario  Appeal  Reports,  516,  Mr.  Justice  Burton,  in  the  course  of  his  judg- 
ment, said  :  "  The  question  in  this  case  is,  not  whether  the  township  had  the 
power  to  construct  these  works,  but  whether  they  have  shown  any  authority  for 
assessing  the  adjoining  township  of  McGillivray.  They  rely  chiefly  on  section 
576,  but  although  it  is  probably  a  casus  omissus  which  the  Legislature  would  on 
application  supply,  it  appears  to  me   that    that  section,   as  at  present  framed, 
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applies  only  to  assessment  for  benefit  in  the  adjoining  municipality,  where  the 
works  do  not  extend  beyond  the  limits  of  the  municipality  in  which  they  were 
commenced.  It  is  true,  as  it  strikes  me  at  present,  that  it  is  quite  immaterial 
to  McGillivray  whether  those  works  which  are  alleged  to  have  benefited  them 
are  confined  within  the  limits  of  Stephen  or  extend  also  into  Bosanquet,  but 
these  statutes  imposing  burdens  upon  the  public  have  to  be  construed 
strictly,  and  I  think  we  should  be  assuming  the  functions  of  the  Legislature  were 
we  to  interpret  the  language  of  this  section  as  the  appellants  desire." 

Mr.  Justice  Osler,  in  the  course  of  his  judgment,  said  :  "  Under  the  former 
sections  (575  and  576)  I  think  that  the  township  of  McGillivray  could  not  be 
assessed  at  all.  Not  under  575,  because  the  work  was  not  carried  into  that 
township,  nor  under  576,  because  the  work  was  not  confined  to  the  limits  of 
Stephen,  the  initiating  township,  but  extended  into  a  lower  township,  namely, 
Bosanquet.  These  sections  provide  for  two  cases  ;  one  for  assessing  a  lower 
township  for  work  initiated  by  the  adjoining  higher  township,  where  the  work 
is  carried  into  the  lower  for  the  purpose  of  obtaining  a  fall  and  outlet,  where  in 
so  doing  it  benefits  lands  in  the  lower  township  ;  the  other  for  assessing  the 
adjoining  higher  township  for  work  initiated  by  and  confined  to  the  limits  of  the 
lower,  but  which  benefits  the  land  or  roads  of  the  former." 

Mr.  Justice  MacLennan,  in  the  course  of  his  judgment,  said  :  "  The  reeve 
of  the  township  of  McGillivray  was  duly  served  with  a  copy  of  the  report,  plans, 
specifications,  assessment  and  estimates  of  the  engineer  on  the  9th  of  August,  1888, 
but  that  township  never  appealed,  as  provided  by  section  581  of  the  Act.  The 
effect  of  this  omission  is  declared  by  section  579  to  be,  that  it  became  binding  on 
the  council  of  the  municipality.  The  language  of  this  section  is  loose,  but  I  shall 
assume  for  the  present  purpose  that  it  means  not  only  the  report  but  also  the 
plans,  specifications,  assessment  and  estimates,  and  that  when  the  section  says 
it  shall  be  binding  on  the  council  it  means  binding  on  the  corporation. 
It  is  quite  evident  the  Legislature  never  intended  that,  unless  appealed  against, 
an  engineer's  report  should  bind  the  corporation  served  with  it,  no  matter  how 
illegal  or  how  unauthorized  its  contents  may  be,  as  for  example,  where  there  was 
no  petition  in  cases  where  petition  was  required,  or  where  it  appeared  on  the 
face  of  the  report  that  he  assessad  territory  not  legally  liable,  or  where  any  other 
illegality  was  apparent  on  the  face  of  the  report  or  the  assessment.  The  town- 
ship when  served  with  a  document  plainty  illegal  might  disregard  it,  and  resist 
in  the  ordinary  way  any  attempt  to  enforce  it ;  I  think,  therefore,  if  there  is 
anything  illegal  in  this  report,  any  excess  of  jurisdiction  by  the  engineer,  or  by 
the  originating  township,  it  can  be  relied  on  as  a  defence  notwithstanding  the 
omission  to  appeal  by  arbitration.  The  assessment  of  the  engineer  does  not 
distinguish  in  any  way  between  lands  assessed  for  benefit,  as  some  of  them  may 
be,  and  land  assessed  for  outlet,  or  for  water  sent  down  injuriously  ;  nor  does  it 
appear  how  much  is  for  benefit  and  how  much  for  other  causes.  Part  of  the 
assessment  being  thus  illegal  I  think  makes  the  whole  void,  and  the  result  is,  in 
my  judgment,  that  the  action  fails  and  was  properly  dismissed." 

We  recommend  that  any  municipality  which  requires  to  invade  the  territory 
of  another  municipality  for  the  purpose  of  carrying  away  to  an  outlet  the  surface 
water  from  its  lands,  should  do  so  only  upon  a  petition  from  a  majority  of  the 
owners  within  the  area  required  to  be  drained,  and  only  to  the  extent  necessary 
to  obtain  fall  enough  to  convey  the  water  beyond  the  limits  of  the  initiating 
municipality.  The  next  lower  municipality  should  then  continue  the  work  to  a 
proper  outlet,  if  found  within  its  own  limits  or  without  going  within  the  bound- 
aries of  another  municipality,  as  for  example,  upon  road  allowance  between  them. 
Should  a  proper  outlet  be  inaccessible  without  invading  the  territory  of  the  next 
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lower  township,  then  allow  the  work  to  be  continued  until  a  sufficient  fall  is 
obtained  as  above.  It  would  then  be  the  duty  of  the  township  in  which  the 
work  ended  to  continue  it  to  a  proper  outlet. 

The  assessing  power  given  to  each  municipality  should  lie  the  same.  They 
should  each  have  power  to  assess  for  benefit,  outlet  and  causing  water  to  flow 
upon  and  injure  lands,  for  the  cost  of  the  work  executed  by  them  respectively, 
and  throughout  its  whole  length. 

As  the  work  would  in  each  case  stop  short  of  a  sufficient  outlet,  it  would 
naturally  overflow  and  injure  lands  adjoining  the  end  of  the  work,  and  the  muni- 
cipality doing  the  work  above  and  sending  the  water  down  in  a  body  would  be 
liable  tor  damages  for  the  injury  so  caused.  It  would  be  manifestly  unfair  to 
prevent  the  municipality  from  continuing  the  work  to  a  proper  outlet,  and  at  the 
same  time  render  it  liable  in  damage  for  not  doing  so.  As  soon  as  the  engineer's 
report,  plans,  specifications  and  estimates  are  served  on  the  reeve  of  the  lower 
municipality,  its  council  would  have  notice  of  the  contemplated  work,  and  could 
from  the  papers  served  ascertain  its  extent  and  end.  Its  time  for  moving  to  con- 
tinue the  work,  however,  should  be  regulated  by  the  council  of  the  upper  town- 
ship. It  might  frequently  happen  that  the  work  above  would  not  go  on,  by 
reason  of  the  by-law  being  quashed  or  any  other  of  the  numerous  casualties 
occurring  to  which  such  proceedings  are  subject,  but  when  the  upper  municipal- 
ity is  satisfied  that  the  work  will  be  done,  its  council  should  pass  a  resolution  to 
that  effect  with  a  request  to  continue  the  work  and  serve  a  certified  copy  upon 
the  reeve  of  the  lower  municipality.  The  service  of  the  copy  of  the  resolution 
should  empower  the  municipality  so  served  to  send  on  an  engineer  and  proceed 
with  the  continuation  of  the  work.  Should  the  work  in  the  upper  township  for 
any  reason  fail  to  go  on,  the  council  should  out  of  its  general  funds  pay  to  the 
council  of  the  lower,  all  expenses  incurred  from  the  time  of  the  service 
of  the  resolution  to  the  time  of  receiving  notice  of  the  abandonment,  or 
other  stopping  of  tjie  work.  If  the  lower  municipality  neglects  to  proceed  and 
continue  the  work  within  a  reasonable  time,  and  damages  ensue  owing  to  such 
neglect,  the  lower  township  should  be  made  liable  to  the  upper  for  all  damages 
and  costs  recovered  against  it  arising  from  imperfect  outlet.  These  damages  and 
costs  should  be  paid  out  of  the  general  funds  of  the  township.  According  to  this 
plan,  the  jurisdiction  of  each  municipal  council  is,  to  the  greatest  extent, 
preserved. 

The  evidence,  however,  favors  the  upper  municipalitp  going  through  or  into 
any  number  of  other  municipalities  and  providing  drainage  for  such  others  as 
well  as  itself,  and  assessing  for  benefit,  outlet  and  causing  water  to  flow  upon 
and  injure  lands  throughout  the  entire  length  of  the  work  from  head  to  outlet. 
It  is  feared  that  if  this  course  were  adopted  the  right  to  provide  drainage  or  not 
would  rest  with  the  municipal  council  of  a  foreign  corporation  and  endless  litiga- 
tion would  follow. 

Another  suggestion  is,  to  give  power  to  the  upper  municipality  to  continue 
the  work  necessary  to  provide  simply  an  outlet  for  the  water  discharged  from 
that  township,  without  providing  any  drainage  for  the  lands  in  the  lower,  and 
without  power  to  assess  the  lands  in  the  lower,  except  for  the  incidental  and 
clear  benefit  conferred  by  the  work  wholly  intended  for  outlet  purposes.  This 
would  entail  upon  the  upper  township  the  expense  of  levelling  the  earth  excavated 
from  the  drain,  or  if  not  spread  the  lower  township  would  have  to  move  it  again 
whenever  the  drain  was  enlarged  to  provide  drainage  for  its  own  ratepayers. 

In  the  event  of  insufficient  funds  being  raised  under  the  by-law  to  complete 
the  work,  power  should  be  given  to  amend  the  by-law  or  pass  a  new  one  to  pro- 
vide for  any  such  deficiency  ;  and,  on  the  contrary,  if  more  money  is  raised,  then 
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enough  to  complete  the  work,  and  any  municipality  other  than  the  initiating  one 
has  been  assessed  for  it,  the  surplus  should  he  divided  between  or  among  the 
municipalities  contributing  in  proportion  to  their  settled  assessment  for  raising 
the  money. 

Section  583  provides  as  follows  : 

"  (1)  After  such  work  is  fully  made  and  completed,  whether  the  work  has 
done  under  this  Act  or  under  any  other  or  former  A.ct  respecting  drainage  works 
and  local  assessment  therefor,  it  shall  be  the  duty  of  each  municipality,  in  the 
proportion  determined  by  the  engineer,  surveyor  or  referee  ^as  the  case  may  be), 
or  until  otherwise  determined  by  the  engineer,  surveyor  or  referee,  under  the 
same  formalties,  as  nearly  as  may  be,  as  provided  in  the  preceding  section,  to  pre- 
serve, maintain  and  keep  in  repair  the  same  within  its  own  limits,  either  at  the 
expense  of  the  municipality  or  parties  more  immediately  interested,  or  at  the 
joint  expense  of  such  parties  and  the  municipality,  as  the  council  upon  the  report 
of  the  engineer  or  survey er  may  seem  just. 

"  (2)  Any  such  municipality  neglecting  or  refusing  so  to  do,  upon  reasonable 
notice  in  writing  being  given  by  any  person  interested  therein,  and  who  is  injur- 
iously affected  by  such  neglect  or  refusal, may  be  compellable  by  mandamus, to  be  is- 
sued by  the  referee  or  any  court  of  competent  jurisdiction, to  make  from  time  to  time 
the  necessary  repairs,  to  preserve  and  maintain  the  same,  and  shall  be  liable  to 
pecuniary  drainage  to  any  person  who  or  whose  property  is  injuriously  affected 
by  reason  of  such  neglect  or  refusal. 

"  (a)  Provided,  nevertheless,  that  any  municipality  after  receiving  such  notice 
may,  within  fourteen  days  thereafter,  apply  the  referee  or  the  judge  of  the  county 
court  of  the  county  in  which  the  municipality  is  situate  to  set  aside  the  notice. 
Such  application  may  be  made  upon  four  days'  notice  to  the  person  or  persons 
who  gave  the  notice  to  the  municipality,  and  the  referee  or  the  judge  shall,  after 
hearing  the  parties  and  any  witnesses  that  may  be  called  or  other  evidence, 
adjudicate  upon  the  questions  in  issue,  confirm  the  notice  or  set  it  aside,  as  to  him 
shall  deem  proper,  or  order  that  the  said  work  shall  be  done  wholly  or  in  part, 
and  the  costs  of  and  concerning  the  said  motion  shall  be  in  the  discretion  of  the 
referee  or  judo-e,  except  as  hereinafter  mentioned,  and  may  be  taxed  upon  the 
county   or    division    court    scale,  as  the  referee  or  judge  may  direct. 

"  (6)  Should  the  referee  or  judge  find  that  the  notice  to  the  council  was  given 
maliciously,  or  vexatiously,  or  without  any  just  cause,  or  to  remove  an  obstruction 
which,  under  section  588  of  this  Act,  it  was  the  duty  of  the  person  giving  the 
notice  to  remove,  he  shall,  notwithstanding  anything  hereinbefore  contained,  order 
the  costs  to  be  paid  by  the  person  giving  such  notice. 

"  (c)  And  costs  which  the  municipality  may  be  called  upon  to  pay,  by  reason 
of  any  proceedings  in  these  clauses  mentioned,  shall  be  a  charge  upon  the  lands 
benefited,  and  may  be  levied  and  collected  in  the  same  way  as  the  cost  or  expense 
of  keeping  the  drain  or  ditch  in  repair  are  levied  and  collected. 

"(d)  A  mandamus  against  the  municipality  shall  not  be  moved  for  until  after 
the  lapse  of  fourteen  days  from  the  date  of  service  of  the  notice  upon  the  muni- 
cipality in  any  case.  % 

"(e)  Any  party  to  such  proceedings  may  appeal  to  a  Divisional  Court  of  the 
High  Court  of  Justice  from  the  decision  of  the  judge,  upon  the  application,  and 
the  proceedings  in  and  about  such  appeal  shall  be  the  same  as  nearly  as  may  be 
as  upon  an  appeal  from  the  decision  or  judgment  of  a  judge  of  the  County 
Court  under  chapter  47  of  the  Revised  Statutes  oi  Ontario,  1887,  and  from  the 
decision  or  judgment  of  the  referee  as  is  provided  by  the  17th  section  of  The 
Drainage  Trials  Act,  1891. 
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"  Upon  any  such  appeal  the  court  may  determine  whether  a  mandamus  shall 
issue  or  otherwise,  and  may  make  such  order  as  will  do  justice  in  the  matter. 

"  Nothing-  herein  shall  authorize   an  appeal  upon  the  mere  question  of  costs." 

Jacob  0.  Shepley,  Councillor  of  Gosfield  South,  says :  "  I  may  feel  that  it 
is  necessary  that  I,  who  may  own  a  lot  above  another,  ma}7  want  a  drain  down 
through  his  lands  cleaned  out,  and  if  I  am  compelled  to  get  his  consent  to  this  I 
may  never  get  out.  We  have  had  several  cases  where  North  Gosfield  passed  a 
by-law  and  asked  us  to  contribute  a  certain  amount.  Some  provision  should  be 
made  for  the  levying  of  the  deficiency  upon  both  municipalities  interested  in  a 
by-law  passed  by  the  initiating  municipality  in  case  the  funds  raised  by  the  first 
by-law  prove  insufficient  for  the  completion  of  the  drain.  I  think  $200  is  too 
small  a  limit." 

George  W.  Coatsworth,  Clerk  of  Gosfield  South,  says  :  "  We  have  had 
some  difficulty  in  regard  to  the  maintenance  of  drains  constructed  by  the  old 
township.  Quite  a  number  of  our  drains  are  small,  and  they  have  to  go  through 
the  other  township,  and  the  expense  of  the  repairs  by  calling  in  the  two  by-laws 
very  often  amounts  to  half  what  the  drain  is  worth.  We  have  a  case  at  present 
in  which  the  drain  was  reconstructed  up  close  to  our  lines  and  the  engineer 
assessed  us  thirteen  cents  per  acre.  The  application  for  repairs  by  a  single 
individual  is  a  pretty  hard  thing  to  get  over,  but  I  think  the  law  as  it  is  gives  a 
man  redress." 

Theodore  Wigle,  ex-Reeve  of  Gosfield,  says  :  "  With  reference  to  the 
repairiug  of  a  municipal  drain,  I  think  that  a  majority  of  the  persons  interested 
should  petition  the  council  for  the  repairs  to  the  drain  just  in  the  same  way  as 
for  construction,  before  the  council  can  be  compelled  b}T  mandamus  to  make  the 
repairs  or  be  held  in  damages  for  neglect  to  repair.  My  reasons  are  that  one  or 
two  individuals  are  constantly  giving  notices  to  corporations  to  have  drains 
cleaned  out,  and  this  increases  the  burden  of  taxation  upon  lands  in  the  town- 
ship ;  whereas  if  the  majority  is  required  they  will  not  make  application  to  the 
council  unless  the  drain  is  really  in  need  of  repair,  and  the  drain  can  be  repaired 
more  satisfactorily  and  at  less  expense  to  the  parties  interested." 

Alexander  Peterson,  ex-Deputy  Reeve,  Gosfield  South,  says  :  "  In  the  old 
township  of  Gosfield  a  drain  was  constructed  by  the  then  municipality  running 
in  a  southerly  direction.  The  township  was  afterwards  divided  into  North  and 
South  Gosfield,  leaving  the  upper  section  of  the  drain  in  Gosfield  North  and  the 
lower  section  of  it  in  Gosfield  South.  The  drain  in  Gosfield  South  at  the 
present  time  requires  repairing,  and  we  think  it  unreasonable  that  the  lands  in  Gos- 
field South  should  pay  the  whole  expense,  on  account  of  the  improvement  to  that 
portion  of  the  drain  in  Gosfield  South  furnishing  an  improved  outlet  for  the 
upper  section  of  the  drain  and  the  lands  assessed  therefor.  Where  a  township 
has  been  divided  without  any  provision  being  made  for  the  maintenance  of 
drains  already  contracted,  some  provision  should  be  made  in  a  general  law  to 
cover  such  cases." 

Delos  R.  Davis,  Barrister,  Amherstbm^g,  says:  "Our  township  has  had 
some  trouble  with  adjoining  townships  in  that,  way,  the  latest  of  which  was 
Anderdon.  This  township  is  lower  than  ours  ;  the  water  would  pass  from  Col- 
chester South  into  Anderdon.  The  council  should  have  forty  days  after  notice 
for  repair  is  given  before  being  liable  to  be  proceeded  against." 

Reuben  C.  Taylor,  Tilbury  West,  says  :  "  I  think  the  number  of  persons 
who  should  apply  to  the  council  in  order  to  have  a  drain  repaired  or  cleaned  out 
would  depend  a  good  deal  on  the  circumstances.  One  man  should  not  be  able  to 
enforce  repairs  on  a  drain  over  a  mile  and  a  half  long.  When  a  drain  is  to  be 
enlarged  it  should  be  done  on  the  application  of  one-half  of  the  persons  benefited. 
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The  council  should  not  expend  more   than  one-fifth  of  the  construction  price  in 
making  repairs  to  a  drain  without  sending  on  an  engineer." 

Robert  Wilkie,  ex-Councillor  of  Harwich,  says  :  "  I  do  not  think  that  the 
enlargement  of  a  drain  should  be  proceeded  with  without  a  petition.  I  am  of 
opinion  that  the  council  should  not  be  compelled  to  repair  a  drain  upon  the 
demand  of  one  man  only.     There  are  many  defects  in  the  drainage  law." 

Jonas  Gosnell,  Reeve  of  Howard,  says  :  "  I  would  give  one  man  the  privi- 
lege of  giving  notice  to  repair.  I  think  one  man  should  have  the  right  to  apply 
for  the  cleaning  out  of  the  drain.  Of  course  he  cannot  compel  it,  but  it  places 
him  in  the  position  where  he  can  get  redress  even  if  the  others  are  against  him." 

John  T.  Brown,  Reeve  of  Gosfield  North,  says  :  "  As  to  maintenance,  I 
would  rather  have  each  township  repair   that  portion  within  its  own  limits." 

Henry  Hardy,  Reeve  of  Caradoc,  says  :  "  One  person  giving  notice  should 
be  enough  to  force  repairs  to  be  done." 

Albin  Rawlings,  ex- Warden  of  Lambton,  says  :  "  One  man  should  be 
allowed  to  give  notice  for  repairs  and  compel  the  repairs  to  be  made." 

Frederick  Arnold,  Howard,  says:  "In  the  matter  of  making  repairs  on 
a  drain,  they  should  be  made  equal  on  the  whole  drain.  It  is  a  pretty  hard  ques- 
tion for  me  to  answer,  as  to  what  is  a  reasonable  time  for  notice  to  repair  to  be 
given  to  the  council  in  order  that  they  may  comply  with  it.  I  think  the  notice 
of  one  person  interested  in  a  drain  is  sufficient.  If  not,  it  might  be  hard  to  get  a 
notice.  There  might  be  one  injured  and  the  other  not  injured,  and  you  might 
never  be  able  to  get  a  drain  repaired  if  you  had  to  get  a  majority." 

C.  Darling,  Howard,  says  :  "  In  making  repairs,  the  question  as  to  whether 
the  assessment  should  be  placed  on  all  lands  assessed  for  construction  or  only 
on  those  above  where  the  repairs  are  needed,  is  one  that  should  be  left  in 
the  hands  of  the  engineer.  There  is  a  drain  that  comes  through  a  corner  of  my 
place ;  it  would  be  impossible  to  get  a  majority  of  them  to  clean  it  out.  The  cost 
should  be  spread  over  the  whole  drain.  One  month  is  a  reasonable  time  for 
notice  to  repair  to  be  given  to  the  council  in  order  that  they  may  comply  with  it." 

L.  E.  Vogler,  ex-Reeve  of  Zone,  says  :  "  The  council  should  have  power  to 
extend  a  drain  when  the  cost  would  not  exceed  §200.  The  extension  should  be 
at  the  mouth  of  the  drain.  Where  the  upper  portion  of  the  drain  is  in  need  of 
repair,  and  the  lower  portion  is  not  out  of  repair,  then  there  should  be  a  new 
assessment  by  an  engineer  and  the  upper  lands  charged." 

Arthur  Leverton,  Reeve  of  Zone,  says  :  ''  One  ratepayer  ma}'  demand  the 
cleanino-  out  of  a  drain  and  the  others  complain  of  this  being  done.  It  is  wrong 
not  to  be  able  to  repair  a  part  of  a  drain  without  repairing  the  whole  drain.  It 
ought  to  be  made  clear,  whether  the  upper  part  of  the  drain  or  the  drain  as  a 
whole  should  be  made  liable  for  the  repairs  of  any  part  of  the  drain,  with  or 
without  the  report  of  an  engineer." 

William  Whitebread,  Wallaceburg,  says  :  "  One  man  whose  land  is  injured 
should  have  power  to  give  notice  to  repair." 

John  S.  Fraser,  Barrister,  agrees  with  Whitebread,  and  further  says  :  "If 
one  person  interested  in  a  drain  gives  reasonable  notice  to  the  council  that  a  drain 
is  out  of  repair,  then  this  notice  should  enure  to  the  benefit  of  all  persons  inter- 
ested in  the  drain,  and  not  to  himself  alone,  as  is  now  the  law." 

ZENAS  Orton,  Deputy-Reeve  of  Gosfield  North,  says  :  "  I  would  agree  to  the 
striking  out  of  the  Divisional  Court  in  sub-section  E.  I  would  not  say  that 
every  lot  has  had  trouble  in  repairing,  but  for  cleaning  out  and  such  things  as 
that  we  have.  I  think  $200  for  extension  is  too  limited  ;  I  would  double  it ;  it 
should  be  at  least  8400.     I  would  not  limit  the  amount  for  repairs." 
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George  Morse,  ex-Reeve  of  Mersea,  says :  "  I  think  the  statute,  with  regard 
to  allowing  the  corporation  to  expend  $200  on  minor  repairs,  is  sufficient  as  it  is 
now.  They  might  in  some  instances  increase  it.  Still,  in  corporations,  like 
everything  else,  you  don't  want  to  give  them  too  much  scope.  Two  hundred 
dollars  will  do  any  ordinary  little  thing  that  is  out  of  order.  A  man  should  not 
recover  damages  until  after  he  has  given  notice  of  the  defect  in  the  drain." 

W.  G.  Willotjghby,  Clerk  of  Brooke,  says :  "  In  sections  583  and  586 
where  the  cost  of  deepening,  widening,  etc.,  is  limited  to  $200,  it  should  he  limited 
to  a  certain  proportion  of  thft  original  cost,  as  a  fifth,  or  a  tenth,  as  in  some  cases 
the  $200  would  be  plenty,  but  in  othei's  entirely  insufficient." 

R.  H.  Coleman,  Toronto,  says  :  "  In  a  case  of  Read  vs.  McKillop,  tried  by 
an  engineer,  he  said :  I  am  forced  to  the  conclusion  from  the  arguments  that  no 
repairs  should  be  made  at  any  time  without  an  engineer  being  sent  on  to  see 
what  has  caused  the  requirement  of  such  repairs.  The  complaint  of  the  person 
that  the  drain  is  out  of  repair,  should  state  specifically  as  to  location  and  character 
of  the  obstructions  complained  of,  so  that  the  information  may  be  given  to  the 
council.  If  the  council  is  of  opinion  that  it  is  ordinary  wear  and  tear,  then  put 
it  against  the  whole  construction  assessment." 

Robert  Rae,  Reeve  of  Thedford,  says :  "The  repairing  is  all  right  now. 
The  only  change  I  would  make  would  be  to  increase  the  $200  for  enlarging, 
widening  and  extending  to  $500,  and  above  this  the  engineer  should  be  sent  on 
and  a  new  assessment  made.     This  I  would  apply  to  extension  only." 

Thomas  Haines,  ex-Reeve  of  Moore,  says  :  "  As  to  the  $200  for  extension, 
it  is  not  much  use  in  its  present  form,  and  should  be  extended  to  $400,  subject  to 
an  appeal  to  the  Court  of  Revision,  which  should  be  final." 

Thomas  Stedman,  ex-Reeve  of  Enniskillen,  says :  "  The  $200  to  be  spent 
on  the  extension  of  a  drain  without  calling  on  the  engineer  is  all  right  as  it  is, 
and  if  any  greater  amount  is  spent  then  call  on  the  engineer." 

David  Brandt,  Bosanquet,  says :  "  The  extension  to  the  amount  of  $200  is 
too  small ;  it  should  be  increased  to  $500.  Make  the  extension  optional  with 
the  council  as  to  whether  they  may  send  on  the  engineer  or  not.  He  may  be 
required  to  go  on,  should  any  persons  be  benefited  by  the  extension  and  were 
not  before  assessed  for  the  drainage  work." 

John  Richmond,  ex -Reeve  of  Colchester  South,  says  :  "$200  is  sufficient. 
It  is  seldom  necessary  to  spend  more  than  that  amount." 

Richard  Eade,  ex-Councillor,  Gosfield  South,  says :  "  I  think  that  in  place 
of  the  one  man  power,  one-third  of  the  parties  interested  should  sign  a  petition. 
I  don't  think  that  one  man  is  likely  to  be  affected  without  having  others  affected. 
I  would  say  a  larger  proportion  than  one  anyhow.  More  than  one  should  petition 
for  repairs  which  involve  a  reconstruction.  I  would  favor  in  our  township 
increasing  the  responsibility  to  $400  for  cleaning  out.  We  can  trust  our  town- 
ship with  $400  for  cleaning  out  a  ditch  without  an  engineer's  report." 

Charles  Fox,  ex-Reeve  of  Gosfield  South,  says  :  "The  council  should  be 
at  liberty  to  expend  the  $200  provided  for  in  the  Act  to  make  the  repairs 
required  without  passing  a  by-law  ;  that  might  overcome  the  one-man  power.  It 
should  be  optional  with  the  council  to  spend  any  amount  required  to  remove  a 
source  of  complaint." 

We  shall  now  notice  some  decision  of  the  courts  upon  the  provisions  of  this 
section. 

Crysler  against  The  Township  of  Sarnia,  15  Ontario  Report,  page  180.  The 
action  was  one  brought  by  Jacob  Crysler  against  the  Township  of  Sarnia, 
claiming  damages  for  the  flooding  of  his  land  by  allowing  too  much  water  to  run 
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into  certain  drains  and  not  providing  a  proper  outlet  therefor,  and  for  not  keeping 
the  drains  in  proper  repair. 

Besides  denying  the  allegations  on  which  the  plaintiff  founded  his  claim,  the 
defendants,  in  their  statement  of  defence,  claimed  the  benefit  of  the  Act  in  force 
in  Ontario  relating  to  Municipal  Institutions,  and  at  the  trial,  which  took 
place  in  Sarnia,  raised  the  contention  as  to  the  necessity  for  written  notice  by 
the  plaintiff  before  the  action  would  lie.  It  was  held  by  the  Chancery  Divisional 
Court  affirming  the  decision  of  Mr.  Justice  Eose,  who  tried  the  case,  that  the 
proper  construction  of  sub-section  2  of  section  583  as  a  pre-requisite  to  the  main- 
tenance of  an  action  for  damages  arising  from  neglect  to  repair,  there  should  be 
reasonable  notice  in  writing  given  by  the  plaintiff  to  the  municipality  alleged  to 
be  in  default,  and  this  requirement  is  not  confined  to  the  remedy  by  mandamus. 
It  was  therefore  held  that  in  this  action,  in  which  the  plaintiff  sued  a  munici- 
pality for  flooding  his  lands  by  not  providing  a  proper  outlet  for  certain  drains, 
that  inasmuch  as  there  was  no  evidence  of  injury,  other  than  arising  from  the 
non-repair,  and  as  to  this  no  statutory  notice  had  been  given,  the  plaintiff's  action 
must  be  dismissed. 

White  against  Gosfield,  10  Ontario  Appeal  Reports,  page  55.  A  drain 
constructed  by  a  municipality  wholly  within  the  limits  thereof,  having  fallen 
into  disrepair,  the  plaintiff,  whose  lands  were  injured  thereby,  gave  written 
notice  to  the  council,  calling  upon  them  to  repair,  which  they  omitted  to  do." 

It  was  held  by  the  Court  of  Appeal  for  Ontario,  that  the  plaintiff  was 
entitled  to  damages  in  respect  of  his  lands  30  injuriously  affected,  the  result  of 
such  neglect  to  repair  that  the  case  came  under  section  542,  Revised  Statutes  of 
Ontario,  chapter  174,  and  that  if  it  did  not  he  would  be  entitled  to  recover  under 
section  543,  for  the  neglect  of  the  statutory  duty  to  repair  as  directed  thereby. 

Section  542  above  mentioned  is  the  same  as  section  583  which  we  are 
considering,  in  so  far  as  the  decision  goes. 

Section  543  above  mentioned  is  the  same  as  the  first  sub-section  of  section 
586  which  will  be  considered  later  on. 

The  effect  of  the  said  decision  is,  that  the  duty  to  repairs  under  section  583 
is  not  confined  to  drains  running  from  one  municipality  to  another,  but  applies  a3 
well  to  drains  constructed  by  a  municipality  wholly  within  its  own  limits. 

The  case  of  Williams  against  The  Township  of  Raleigh  has  gone  up  through 
the  Divisional  Court,  Court  of  Appeal  for  Ontario,  Supreme  Court  of  Canada, 
and  is  now  before  the  Judicial  Committee  of  the  Privy  Council  for  argument.  We 
shall  give  extracts  from  the  judgments  of  the  Supreme  Court  hearing  upon  the 
section  now  under  review. 

Mr.  Justice  Gwynne,  in  the  course  of  his  judgment,  said:  "  The  liability  of 
the  defendants  in  the  present  case  cannot,  in  my  opinion,  be  held  to  depend  upon 
their  having  or  not  having  had  given  to  them  the  notice  mentioned  in  sub-section 
2  of  section  583.  The  Raleigh  Plains  Drain  is  a  drain  coming  under  the  provi- 
sions of  section  586,  that  is  to  say,  a  work  completely  within  the  limits  of  the 
municipality  in  which  it  was  commenced,  and  which  did  not  benefit  any  lots  or 
roads  in  another  municipality.  That  sub-section  is  limited  to  works  constructed 
within  the  provisions  of  the  preceding  sections  from  section  575  to  583,  that  is  to 
say,  works  commencing  in  one  municipality  and  continuing  into  another  or  bene- 
fiting lots  and  roads  in  another  municipality.  Drain  number  one  was  constructed 
under  33  Victoria,  chapter  2,  which  had  no  such  clause  as  sub-section  2  of  section 
583,  but  by  section  487  of  the  Act,  section  586  of  that  Act  is  made  to  apply  to 
drains  constructed  under  33  Victoria,  chapter  2,  while  no  such  provision  is  made 
as  to  section  583,  so  that  by  this  sectiou  587,  the  legislature  seems  to  me  in  an 
unequivocal  manner  to  recognize  the  fact  that  section  586,  as  its  language  seems 
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in  plain  terms  to  convey,  applies   to  cases  quite  different  from  those  to  which 
section  583  applies. 

But  if  sub-section  2  of  section  583  did  apply  to  the  present  case,  it  could  not, 
in  my  opinion,  be  construed  as  divesting  the  plaintiffs  of  the  Common  Law- 
right  of  action,  which  every  one  has  for  injuries  occasioned  by  a  plain  neglect,  on 
the  part  of  the  defendants,  to  perform  an  imperative  duty  imposed  upon  them  by 
statute.  The  section  must  rather  be  read  as  conferring  a  benefit  additional  to 
such  Common  Law  right,  and  as  providing  that  any  person  sustaining  injury  after 
such  notice,  shall  have  a  right  to  the  mandamus,  besides  the  right  to  recover 
pecuniary  damage  for  the  injury  consequential  upon  neglect  after  notice  of  the 
happening  of  such  injury,  which,  after  such  notice,  may  be  held  to  be  conclusive 
evidence  of  negligence,  but  such  a  provision  cannot  be  construed  as  divesting  a 
plaintiff  of  a  right  of  action  therefor  accrued  by  continued  neglect  of  an  impera- 
tive duty  imposed  upon  the  municipality  by  statute,  to  preserve,  maintain  and 
keep  in  repair,  the  drain  when  constructed,  of  the  necessity  of  repairing,  which 
the  council  may  have  had  abundant  evidence  while  the  party  injured  may  have 
been  wholly  ignorant.  However,  for  the  reason  already  given,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover,  apart  from  any  question  as  to  notice 
referred  to  in  such  sub-section  2  of  section  583." 

Mr.  Justice  Paterson,  among  other  things,  said :  "  The  drain  is  wholly 
within  the  municipality  in  which  it  is  commenced  and  does  not  benefit  the  lands 
or  roads  in  any  other  municipality.  Section  586  declares  that  it  shall  be  the  duty 
•of  the  municipality  making  '  such  a  work '  to  preserve,  maintain  and  keep  in 
repair  the  same  at  the  expense  of  the  lots,  parts  of  lots  and  roads,  as  the  case  may 
be,  as  agreed  upon  and  shown  in  the  by-law  when  finally  passed.  'The  question 
whether  the  duty  of  keeping  in  repair  drains  which  do  not  extend  into  or  benefit 
the  lands  or  roads  of  another  municipality  is  created  by  this  section  586  or  by 
section  583  is  important,  because  section  583  gives  the  right  to  a  mandamus  to 
compel  performance  of  the  duty  it  imposes,  only  after  a  reasonable  notice  to 
repair,  and  also,  as  I  read  it,  makes  the  notice  essential  to  the  liability  of  the  muni- 
cipality to  pecuniary  damages  for  injuries  caused  by  neglect  or  refusal  to  repair, 
while  section  586  is  silent  on  those  subjects.  Section  583  is  wide  enough  in  its 
terms  to  include  both  classes  of  drains,  those  extending  into  or  benefiting  more 
than  one  municipality  and  those  to  which  section  586  relates.  The  language  is, 
after  such  work  is  fully  made  and  completed  it  shall  be  the  duty  of  each  municipal- 
ity, etc.,  etc.  What  is  meant  by  '  such  work  ? '  I  understand  those  words  to  mean 
any  of  the  works  authorized  by  section  569  ;  we  find  the  same  expression  in 
section  586  which  reads  thus  :  '  In  any  case  wherein  after  such  work  is  fully 
made  and  completed,  the  same  has  not  been  continued  into  any  other  municipality 
than  that  in  which  the  same  was  commenced,  or  wherein  the  lands  or  roads  of 
^,ny  other  municipality  are  not  benefited  by  such  work,  whether  the  work  has 
been  done  under  this  Act  or  under  any  former  or  other  Act  respecting  drainage 
works  and  local  assess tuent  therefor,  it  shall  be  the  duty  of  such  municipality 
making  such  work  to  preserve,  maintain  and  keep  in  repair  the  same  at  the 
expense  of  the  lots  and  roads,  as  the  case  may  be,  as  agreed  upon  and  shewn  in 
the  by-law  when  finally  passed. 

"In  both  sections  the  term  'such  work'  means  the  same  thing  and  that  is,  as 
seems  to  me  very  evident,  any  work  under  section  569.  Section  583  casts  upon 
«ach  municipality  the  du+y  of  preserving,  maintaining  and  keeping  in  repair  the 
work  within  its  own  limits,  either  at  the  expense  of  the  municipality  or  parties 
more  immediately  interested,  or  at  the  joint  expense  of  such  parties  and  the 
municipality  as  the  council  upon  the  report  of  the  engineer  or  surveyor  may  deem 
just.     Now,  this  discretion  as  to  the  apportionment  of  the  cost  of  maintenance 
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and  repair  was  not  considered  necessary  in  the  case  of  works  that  were  entirely- 
local  in  their  effect  as  well  as  in  their  situation.  Section  586  accordingly 
declares  by  whom  the  expense  of  maintaining  works  of  that  class  is  to  be  borne, 
giving  the  council  no  discretion  in  the  matter.  The  office  of  section  586  I  take  to  be 
not  to  impose  the  duty  or  to  declare  what  shall  be  the  consequence  of  neglecting  it, 
those  things  being  already  done  by  the  earlier  section,  but  to  declare  at  whose 
cost  the  duty  is  to  be  performed.  In  the  case  White  against  Gosfield,  10  Ontario 
Appeal  Reports,  555,  I  gave  my  reasons  for  so  reading  the  statutes  as  they  then 
stood  at  the  date  of  that  decision,  and  I  do  not  think  the  effect  of  the  clause  as 
now  found  in  the  Revised  Statutes  of  Ontario,  1887,  even  with  the  slight  amend- 
ment made  in  1889,  is  different  from  what  I  then  considered  it  to  be,  notwith- 
standing some  ambiguities  that  have  been  allowed  to  creep  in.  The  most  serious 
of  these  ambiguities  occurs  in  sub-section  9  of  section  569  in  the  last  part  of  the 
sub-section  which  represents  an  amendment  in  1886.  If  I  am  right  in  my  under- 
standing of  the  effect  of  these  sections,  583  and  586,  the  provisions  of  sub  .section 
9  to  which  I  refer  may,  perhaps,  fail  in  its  intended  effect,  while  if  I  am  wrong 
an  unexpected  and  not  very  creditable  anomaly  will  appear.  It  would  have  to 
be  held  that  a  person  complaining  of  the  want  of  repair  of  a  drain  lying  wholly 
within  the  municipality  is  free  from  the  restrictions  prescribed  for  his  neighbors 
whose  drain  is  in  all  respects  like  the  other,  but  happens  to  benefit  some  land 
across  the  township  line  while  the  first  has  not  that  effect. 

"  No  such  anomaly  can  have  been  intended,  nor  does  it,  in  my  opinion,  arise 
upon  the  proper  reading  of  the  statute. 

"  The  duty  to  repair  thus  arising  under  section  583,  the  plaintiffs  are  not 
entitled  to  their  mandamus  unless  they  gave  a  reasonable  notice  to  repair  as 
required  by  that  section.  I  cannot  agree  with  the  learned  arbitrator  that  the 
notice  given  in  1883,  and  which  was  at  that  time  complied  with,  whether  suffi- 
ciently or  not,  can  support  the  claim  now  pressed,  and  I  agree  with  the  Court  of 
Appeal  that  the  mandamus  ought  not  to  have  been  ordered. 

"  Section  583,  as  I  understand  it,  further  makes  the  notice  a  necessary  pre- 
liminary to  the  liability  of  the  municipality  to  pecuniary  damage  to  any  person 
who  or  whose  property  is  injuriously  affected  by  reason  of  neglect  or  refusal  to 
repair  according  to  the  notice,  but  this  does  not,  in  my  opinion,  affect  the  right  of 
the  plaintiffs  to  the  damages  now  awarded  to  them.  The  work  of  preservation, 
maintenance  and  keeping  in  repair  under  section  583  and  586  includes  (by  the 
express  terms  of  those  sections)  the  deepening,  extending  and  widening  of  a 
drain  in  order  to  enable  it  to  carry  off  the  water  it  was  originally  designed  to 
carry  off.  But  this  Government  drain  No.  1,  which  is  a  work  to  the  cost  of 
which  the  plaintiff  contributed,  was  not  originally  designed  to  carry  off  the 
waters  that  in  later  years  were  turned  into  it.  Those  are  the  waters  which,  if  I 
correctly  understand  the  finding,  overflowed  from  the  drain.  The  duty  of  the 
council  towards  the  plaintiffs  was  to  prevent  those  waters  from  injuring  their 
lands.  Whether  or  not  that  could  have  been  done  by  clearing  out,  or  enlarging 
or  otherwise  repairing  the  drain,  the  purpose  of  repairs  not  being  to  enable  the 
drain  to  carry  off  the  waters  it  was  originally  designed  to  carry  off,  section  583 
does  not  stand  in  the  way  of  the  recovery  of  the  damages  in  question." 

The  Chief  Justice  concurred  with  Paterson,  J.,  Strong,  J.,  concurred  with 
Gwynne,  J.,  Taschereau,  J.,  took  no  part  in  the  judgment. 

There  is  a  widespread  misunderstanding  of  sub-section  (3).  Some  claim  that 
the  expenditure  of  $200  applies  to  the  deepening,  extending  or  widening  of  a 
drain,  while  others  contend  that  it  applies  to  the  extension  only,  and  that  the 
deepening  and  widening  may  cost  any  sum  as  long  as  it  is  done  to  enable  the 
drain  to  carry  off  the  water  it  was  originally  designed  to  carry  off. 
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The  section,  before  the  amendment  of  1887,  which  introduces  the  amount  of 
$200,  read  as  follows  : 

"The  deepening  or  widening  of  a  drain,  in  oruer  to  enable  it  to  carry  off  the 
water  it  was  originally  designed  to  carry  off,  shall  be  deemed  to  be  a  work  of  pre- 
servation, maintenance  or  keeping  in  repair  within  the  meaning  of  such  sections." 

At  the  January  session  of  the  county  council  of  the  county  of  Lambton,  in 
1887,  a  special  committee  on  drainage  brought  in  a  report  recommending,  "  That 
the  Legislature  at  the  next  session  be  requested  to  amend  the  Drainage  Act,  1883, 
and  amendment  thereto,  to  enable  any  municipality  without  a  petition  or  report 
of  an  engineer,  or  publication  of  the  by-law,  to  extend  a  drain  to  a  satisfactory 
outlet,  in  case  the  cost  of  such  extension  does  not  exceed  two  hundred  dollars, 
and  to  charge  the  cost  of  such  extension  pro  rata  to  the  lots,  parts  of  lots,  and 
roads,  as  last  assessed  for  the  original  construction  or  repair  of  said  drain." 

During  the  next  session  of  the  Local  Legislature  the  above  sub-section  was 
amended  in  pursuance  of  the  above  recommendation,  and  after  the  amendment 
the  sub-section  read  as  it  does  now,  namely :  "  The  deepening,  extending  or 
widening  of  a  drain  in  order  to  enable  it  to  carry  off  the  water  it  was  originally 
designed  to  cairy  off,  shall  be  deemed  to  be  a  work  of  preservation,  maintenance, 
or  keeping  in  repair  within  the  meaning  of  this  section,  provided  the  cost  of  such 
extension  does  not  exceed  the  sum  of  $200,  and  in  every  case  when  it  exceeds 
that  amount  proceedings  shall  be  taken  under  the  provisions  of  section  585." 

It  therefore  clearly  appears  that  the  intention  of  the  Legislature  was  to  con- 
fine the  limit  of  $200  to  the  outlet  extension  only,  and  not  to  the  lateral  exten- 
sion of  the  drain  by  deepening  and  widening,  and  thereby  giving  it  increased 
dimensions.  If  this  be  the  correct  interpretation,  then  there  is  no  limit  or  restric- 
tion put  upon  the  deepening  or  widening  except  that  of  enabling  the  drain  to 
carry  off  the  water  it  was  originally  designed  to  carry  off'.  Putting  a  strict  con- 
struction on  the  words  "  to  enable  it  to  carry  off  the  water  it  was  originally 
designed  to  carry  oft',"  the  deepening  and  widening  as  well  as  the  extending  of 
the  drain  could  only  be  done  while  only  the  lands  and  roads  that  were  originally 
assessed  for  the  construction  of  the  drain  used  it  after  construction,  because  it 
was  the  waters  from  them  it  was  originally  designed  to  carry  off'.  If  any  other 
land  or  lands,  road  or  roads  drained  water  into  it  after  construction  and  before 
the  deepening,  widening  or  extending  than  those  assessed  for  construction,  the 
work  could  not  be  done  under  this  sub-section. 

It  is  further  clear  that  the  intention  was  to  extend  the  drain  in  the  direction 
of  the  outlet  or  downwards,  and  not  upwards  from  the  head  of  the  drain  as  con- 
tended for  by  some. 

The  object  of  the  sub-section  evidently  is,  to  enable  the  municipal  council 
to  observe  the  working  of  the  drain  when  constructed,  and  if  a  mistake  in  judg- 
ment on  the  part  of  the  engineer  is  made  apparent  by  the  action  of  the  water, 
either  in  the  capacity  given  to  the  drain  along  its  course  or  any  part  of  it,  or  in 
the  outlet,  the  council  can  proceed  to  deepen  and  widen  so  far  as  to  make  the 
drain  contain  and  convey  the  water  to  the  outlet,  and  also  expend  up  to  $200  in 
extending  the  outlet,  without  incurring  the  expense  of  bringing  on  the  engineer, 
or  having  a  Court  of  Revision,  or  publishing  the  by-law. 

We  recommend  that  the  provisions  of  sub-section  1  of  section  583  should 
be  made  to  apply  to  all  drainage  works  so  as  to  include  within  its  scope  the  case 
of  a  work  wholly  within  the  limits  of  one  municipality  and  conferring  no  benefit 
on  lands  or  roads  in  another  municipality,  now  provided  for  by  section  586,  sub- 
section 1. 

Sub-section  2  of  586.  This  sub-section  should  provide  that  any  drainage 
work,  constructed  in  whole  or  in  part,  out  of  the  general   funds  of  any  one  or 
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more  municipalities,  and  whether  benefiting  the  lands  or  roads  in  one  or  more 
municipalities,  and  whether  situated  on  town  or  county  lines,  or  partly  on  such 
lines  or  otherwise,  may,  without  petition  on  the  report  of  an  engineer  employed 
by  any  municipality  interested,  be  converted  into  a  drainage  work  under  the  pro- 
visions of  the  Municipal  Act  for  the  preserving,  maintaining  and  keeping  same 
in  repair,  and  the  costs  of  such  proceedings  should  be  assessed  against  the  lands 
benefited. 

Sub-section  3  of  586,  this  power  should  be  retained. 

Sub-section  2  of  583,  the  giving  of  reasonable  notice  in  writing  to  the 
municipal  council  by  any  person  interested,  and  who  is  injuriously  affected  by 
the  drainage  work  being  in  a  bad  state  of  repair,  should  be  imperative  in  all  cases. 
The  person  complaining  should  be  required  to  specify  generally  the  portion  of  a 
drain  complained  of.  The  notice  should  be  made  a  condition  precedent  to  the 
recovery  of  damages  as  well  as  the  right  to  a  mandamus. 

Clause  (c).  The  costs  should  be  charged  on  all  lands  and  roads  within 
the  municipality  as  last  assessed  for  construction  or  repair  of  the  drainage 
work. 

Clause  (e).  Substitute  for  the  "  Divisional  court  of  the  High  Court  of 
Justice  "  the  "  Court  of  Appeal  for  Ontario."  The  case  may  as  well  go  to  the 
Court  of  Appeal  first  as  last,  and  the  change  would  put  such  cases  in  the  same 
channel  and  iu  the  same  courts  as  other  cases  tried  by  the  Referee  under  the 
Drainage  Trials  Act,  1891 

Sub-section  3  of  583  and  4  of  586.  These  sub-sections  are  exactly  alike  and 
should  apply  to  all  drainage  works.  The  suggestion  made  by  Mr.  Willoughby, 
at  Brooke  ;  Mr.  Taylor,  of  Tilbury  West ;  and  others,  to  change  the  fixed  sum  of 
$200  into  a  fractional  part  of  the  cost  of  construction,  has  considerable  force. 
We  therefore  recommend  that  the  deepening,  widening  or  extending  to  an  outlet 
of  any  drainage  work  shall  be  deemed  to  be  a  work  of  preservation,  maintenance, 
or  keeping  in  repair,  provided  the  cost  of  such  deepening,  widening  or  extending 
does  not  exceed  one-fifth  of  the  cost  of  construction,  and  in  no  case  to  go 
beyond  $400. 

Sub-section  5  of  586  retains  this  : 

Section  584  provides  that,  "  After  any  works  undertaken  under  section  598 
are  fully  made  and  completed,  it  shall  be  the  duty  of  each  minor  municipality  to 
preserve,  maintain  and  keep  in  repair  to  same  within  its  own  limits,  in  accordance 
with  the  requirements  of  the  preceding  section,  which  shall  be  applicable 
thereto." 

Section  598  provides  for  a  drain  affecting  two  or  more  townships,  and  for 
the  county  council  passing  the  by-law  for  the  construction  of  the  drainage 
work.  After  the  drainage  work  is  completed,  section  584  provides  for  the 
repairs  and  introduces  section  583  for  the  machinery  to  work  out  the  repairs. 
If  section  583  be  amended  so  as  to  include  all  drainage  works,  then  there  will  be 
no  need  for  a  reference  to  it  in  section  584,  and  if  the  county  council  clauses  be 
not  retained  there  will  be  no  use  for  section  584.  The  consideration  of  these 
matters  will  be  in  order  after  reviewing  section  598,  which  deals  with  the  con- 
struction, while  this  provides  for  repairs. 

Section  585  is  as  follows  : 

"  ( 1 )  In  any  case  wherein  the  better  to  maintain  any  drain  constructed 
under  the  provisions  of  this  Act,  or  of  the  Ontario  Drainage  Act  and  amend- 
ments thereto,  or  of  the  Ontario  Drainage  Act,  1873,  or  of  any  other  Act 
respecting  drainage  works  and  local  assessments  therefor,  or  of  the  Municipal 
Drainage  Act,  or  to  prevent  drainage  to  adjacent  lands,  it  shall  be  deemed  expe- 
dient  to  change  the  course  of  such  drains,  or  make   a  new  outlet,  or  otherwise 
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improve,  extend  or  alter  the  drain,  or  to  cover  any  portion  of  said  drain  where  it 
passes  through  a  ridge  of  land,  the  council  of  the  municipality,  or  of  any  of  the 
municipalities,  whose  duty  it  is  to  preserve  and  maintain  the  said  drain,  may, 
on  the  report  of  the  engineer  or  surveyor  appointed  by*  them  to  examine  and 
report  on  such  drain,  undertake  and  complete  the  alteration  and  improvements 
or  extension  specified  in  the  report  under  the  provisions  of  sections  569  to  582, 
inclusive,  without  the  petition  required  by  section  569,  and  the  engineer  or 
surveyor,  Court  of  Revision  county  judge  or  referee  (as  the  case  may  be)  shall, 
for  such  alterations,  improvements  and  extension,  have  all  the  power  to  assess  and 
charge  land  and  roads  conferred  by  said  sections  and  section  590. 

"  (2)  When  the  engineer  or  surveyor  reports  that  the  covering  of  any  portion 
of  a  drain  that  has  been  or  which"  may  hereafter  be  constructed  under  the 
provisions  of  any  of  the  aforesaid  Acts,  is  necessary  for  the  efficiency  of  any  such 
drain  and  is  necessary  to  the  better  maintaining  and  keeping  in  repair  any  such 
drain,  then  in  such  cases  he  shall  determine  the  size  and  capacity  of  the  proposed 
covered  portion  of  said  drain,  and  also  the  material  to  be  used  in  the  construction 
thereof." 

The  county  council  of  the  county  of  Lanark  is  of  opinion,  that  if  any  portion 
of  the  drain  is  covered  there  should  not  be  an  open  part  above  the  covered  so  as 
to  bring  down  more  water  than  the  drain  where  covered  will  carry  away.  They 
favor  the  covering,  beginning  at  the  head  of  the  work  and  being  continuous. 
Jonas  Gosnell,  Reeve  of  Oxford,  says  :  "  I  think  the  law  enabling  a  person  to 
cover  in  a  part  of  the  municipal  drain  by  tiling,  is  a  good  law,  if  the  tile  were 
put  in  sufficiently  large  so  as  to  prevent  an  overflow  of  water  at  the  head  of  the 
tile,  which  would  be  provided  for  in  the  report  of  the  engineer,  or  competent 
person  whose  business  it  would  be  to  see  that  the  work  is  clone  right." 

R.  H.  Coleman,  Civil  Engineer,  Toronto,  says :  "  If  under  the  Ditches  and 
Watercourses  Act  any  part  of  the  drain  is  allowed  to  be  covered,  the  drain  ought 
to  be  covered  from  the  head  continuously  down  until  the  open  portion  is  reached, 
and  catchwater  basins  should  be  provided  for  by  the  engineer  at  the  end  of  each 
man's  section." 

John  Sheehan,  Deputy-Reeve  of  North  Norwich,  says  :  "  A  drain  made 
under  an  award  was  constructed  some  years  ago  in  our  township.  The  lowest 
section  was  an  open  drain,  next  was  a  covered  section,  next  an  open  section,  then 
another  covered  section,  and  lastly  an  open  section  at  the  head.  The  central  open 
section  being  through  woodland,  leaves  and  branches  were  brought  down  and 
choked  up  the  tile  drain.  I  have  tried  boxing  and  putting  in  stones,  but  nothing 
will  avail  to  prevent  the  water  from  flowing  on  the  land,  where  the  tile  or 
covered  part  begins,  and  injuring  it.  Power  should  be  given  to  the  engineer  to 
go  on  and  direct  the  open  drain  causing  the  trouble  to  be  converted  into  a 
covered  drain." 

Thomas  Hamilton,  Reeve  of  Winchester  township,  says:  "A  covered 
portion  of  a  drain  between  two  open  portions  would  never  work  and  should  not 
be  allowed.  When  any  drain  is  covered,  then  in  every  case  the  covering  should 
begin  at  the  head  of  the  drain." 

The  views  as  above  set  forth  in  extracts  from  the  evidence  are  generally 
supported  by  the  other  witnesses. 

In  re  Township  of  Anderson  and  The  Township  of  Colchester  North,  21 
Ontario  Reports,  page  476,  was  a  case  which  caused  an  interpretation  to  be  put 
upon  the  first  sub-section  of  section  585,  which  is  being  considered.  The  facts 
will  appear  in  the  judgment.  The  application  was  made  before  Mr.  Justice 
Street,  and  the  learned  judge,  in  the  course  of  his  judgment,  said  : 


88 


"  This  was  an  application  by  the  corporation  of  the  township  of  Anderdon 
for  an  order  in  the  nature  of  a  prohibition  directed  to  the  arbitrators  appointed 
in  a  drainage  matter  under  section  581,  et  seq.  of  the  Municipal  Act,  forbidding 
them  to  proceed  with  the  arbitration  upon  the  ground  that  the  by-law  for  the 
construction  of  the  drainage  works  in  question  was  passed  without  the  necessary 
foundation  of  a  petition  under  section  569  of  the  Act. 

"  I  have  come  to  the  conclusion  that  the  drain  comes  within  either  section  569 
or  section  598  of  the  Municipal  Act  and  not  within  section  585.  The  by-law 
was  practically  one  providing  for  the  deepening  and  straightening  of  the  stream 
called  Shouel's  creek,  in  order  that  it  might  be  made  fit  to  carry  off  the  water 
which  the  township  of  Colchester  was  about  bringing  to  the  neighborhood  of  its 
source  by  the  extension,  which  was  then  under  construction  to  the  eighth  lot 
east  of  the  townline,  of  the  drain  known  as  the  14th  concession  drain  in  Col- 
chester ;  it  was  not  merely  making  a  new  outlet  for  the  short  drain  across  two 
lots  in  the  14th  concession  which  had  been  constructed  in  LS82,  because  that 
short  drain  appears  to  have  had  a  sufficient  outlet  for  the  water  which  came  into 
it.  The  document  under  which  the  proposed  drainage  works  into  Colchester  was 
really  founded  being  the  petition  of  12th  September,  1889,  signed  by  John  W. 
Taylor  and  others,  shows  this,  the  report  of  the  engineer  appears  so  to  treat  it, 
and  the  by-law  in  question  does  not  profess  to  authorize  merely  the  outlet  for  an 
existing  drain,  but  the  construction  of  a  new  work,  and  recites  a  petition  for  that 
purpose. 

"  Being  a  work  under  section  569  a  petition  was  an  indispensable  preliminary 
to  the  passing  of  a  by-law,  and  the  petition  here  is  clearly  insufficient.  It  is  a 
protest  against  water  being  brought  down  to  the  townline  by  the  proposed  new 
14th  concession  drain,  and  a  threat  to  hold  the  corporation  liable  for  any 
damages  resulting  from  it,  and  a  prayer  that  if  they  do  build  the  14th  conces- 
sion drain  they  will  order  the  surveyor  to  carry  it  to  a  sufficient  outlet  to  prevent 
damage  to  the  property  of  the  petitioners.  The  work  to  be  done  is  not  specified 
nor  is  the  property  to  be  benefited  set  forth,  and  the  request  is  conditional.  The 
petitioners  do  not  ask  that  their  property  be  improved,  but  only  that  if  the 
council  brings  water  upon  them  it  will  provide  means  for  carrying  it  away ;  it  is 
evident  the}7  do  not  contemplate  being  assessed  for  the  removal  of  an  existing 
evil ;  they  do  not  complain  of  the  existing  state  of  things  at  all.  The  order 
should  go  and  the  costs  of  the  motion  should  be  paid  by  the  corporation  of  the 
township  of  Colchester  North,  who  are  parties  to  the  motion  and  have  appeared 
to  oppose  it." 

The  defendants,  the  township  of  Colchester,  moved  by  way  of  appeal  from 
the  above  judgment,  and  the  motion  came  on  to  be  heard  by  the  Divisional  Court 
(composed  of  Galt,  C.  J ,  and  Rose,  J. 

Chief  Justice  Sir  Thomas  Galt,  in  the  course  of  his  judgment,  said  :  "  There 
are  two  questions  discussed  before  us  (1)  as  to  the  necessity  of  a  petition,  and  (2) 
as  to  the  right  to  grant  prohibition  under  the  circumstances  to  which  I  will 
presently  refer.  As  regards  the  first  question,  I  fully  concur  in  the  opinion 
expressed  by  the  learned  judge  that  the  drain  in  question  was  to  be  constructed 
under  the  provisions  of  section  569  and  not  under  those  of  section  585.  It  is  mani- 
fest from  the  provisions  of  by-law  No.  212,  and  from  the  petition  in  consequence  of 
which  such  by-law  was  enacted,  that  the  work  therein  proposed  was  done  under 
the  provisions  of  section  569  in  which  the  township  of  Anderdon  had  no  interest 
whatever.  When  by-law  226  was  introduced  it  expressly  stated  that  it  was  done 
in  accordance  with  a  petition  and  it  is  quite  manifest  that  no  such  petition  had 
ever   been  presented.     In  my  opinion,  therefore,  as   the  works  were  done  under 
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section  569  and  not  under  section  585,  a  petition  was  absolutely  indispensable' 
and    this  ground  of  appeal  cannot  be  allowed." 

Mr.  Justice  Rose,  in  the  course  of  his  judgment,  said :  ''This  was  an  appeal 
from  the  order  of  my  learned  brother  Street,  prohibiting  arbitrators  appointed 
in  a  drainage  matter  from  proceeding  with  the  arbitration  upon  the  ground  that 
the  proceedings  were  not  founded  upon  a  petition.  Early  in  1889  a  petition  was 
presented  to  the  council  of  Colchester  North  asking  for  the  construction  of  a 
ditch  on  the  north  side  of  the  road  allowance  between  concessions  13  and  14, 
from  a  point  near  the  line  between  lots  6  and  7  westerly  to  the  line  between 
lots  numbers  2  and  3,  where,  the  petition  said,  such  ditch  would  connect  with 
an  old  ditch.  Upon  such  petition  such  proceedings  were  taken  as  resulted  in 
the  construction  of  a  ditch  from  the  boundary  line  between  lots  8  and  9  to  the 
townline  between  Colchester  and  Anderdon.  After  such  work  was  determined 
upon,  certain  parties,  on  the  12th  day  of  September,  1889,  sent  in  a  petition  to 
the  council  of  Colchester  North,  stating  that  they  were  the  owners  of  lands  on 
the  townline  between  Colchester  North  and  Anderdon,  and  calling  attention  to 
the  fact  that  there  was  danger  of  damage  to  their  lands  by  overflow  in  conse- 
quence of  no  sufficient  outlet  being  provided  by  the  ditch  referred  to.  The 
petitioners  threatened  to  hold  the  council  liable  for  all  damages  that  their 
property  might  sustain  by  water  brought  thereon  by  such  ditch,  and  prayed  the 
council,  in  case  of  the  ditch  being  made,  to  order  the  surveyor  to  contiuue  it  to  a 
sufficient  outlet.  The  engineer  for  Colchester  accordingly  proceeded  to  make 
the  necessary  examinations,  and  determined  to  construct  a  drain  along  the  east 
side  of  the  townline  betwen  Colchester  and  Anderdon  to  Shouel's  creek,  and 
thence  following  the  course  of  the  creek  to  the  line  between  lots  11  and  12  in 
the  8th  concession  of  Anderdon.  The  objection  was  that  this  drain  along  the 
east  side  of  the  townline  and  the  course  of  the  creek  was  a  new  work  distinct 
and  separate  from  the  drain  as  mentioned,  and  that  the  work  could  not  be 
executed  without  a  petition. 

"  My  learned  brother  Street,  was  of  the  opinion  that  either  section  569  or 
598  of  the  Municipal  Act  applied,  and  that  section  585  did  not  apply.  1  am 
unable  to  agree  with  such  conclusion.  It  seems  to  me  that  section  585  in  terms 
applies.  The  council  of  Colchester  North  either  had  constructed  or  were 
constructing  the  drain  first  mentioned  when,  finding  that  the  the  outlet  was 
insufficient  to  prevent  damage  to  adjoining  lands,  it  was  deemed  expedient  to 
make  a  new  outlet,  or  otherwise  improve,  extend  or  alter  the  drain,  and  this,  it 
seems  to  me,  was  what  the  council  was  proceeding  to  have  done  in  taking  steps 
to  have  the  drain  constructed  along  the  east  side  of  the  townline,  and  following 
the  course  of  Shouel's  creek,  and  so  it  became  necessary  to  continue  the  works 
beyond  the  limits  of  Colchester  North.  The  engineer  continued  his  survey  and 
levels  into  the  adjoining  municipality,  until  he  found  fall  enough  to  carry  the 
water  beyond  the  limits  of  Colchester  North,  in  which  the  work  was  commenced, 
and  until  he  obtained  a  sufficient  outlet  for  the  water  as  he  was  empowered  to 
do  by  section  575,  the  provisions  of  which  were  made  applicable  to  section  585. 

"  A  contrary  construction  would  render  Colchester  North  liable  to  damages, 
or  require  it  to  close  up  the  drain  until  such  time  as  a  petition  presented  by  the 
requisite  number,  and  otherwise  complying  with  the  statute,  may  be  presented  to 
the  council  praying  for  further  work.  In  other  words,  the  council  having,  in 
good  faith,  constructed  a  drain  for  the  relieving  of  certain  portions  of  the  terri- 
tory of  the  municipality,  it  may  be  at  an  enormous  expense,  and  finding  the  outlet 
insufficient  would  be  unable  to  make  use  of  the  work  already  done,  or  if  it  was 
used  would  be  liable  for  the  damages  flowing  from  such  uses  until  a  petition, 
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sufficient  under  the  statute,  was  presented  to  the  council  asking  for  a  new  and! 
better  outlet.  From  such  a  difficulty  I  think  it  was  intended  to  relieve  councils 
by  passing  section  585.  Section  585,  as  appears  upon  the  face  of  it,  introduces 
the  provisions  of  section  569  to  582,  and  so  the  provisions  of  569  were  made- 
applicable  to  a  new  outlet,  but  without  the  necessity  of  presenting  a  petition. 

"  I  cannot  agree  that  section  598  applies.  I  venture  to  think  that  that 
section  applies  where,  by  the  original  scheme,  the  work  affects  more  than  one 
municipality. 

"  In  my  judgment  the  appeal  should  be  allowed  and  the  order  set  aside,  with 
costs  of  all  proceedings  to  the  township  of  Anderdon." 

The  Divisional  Court  was  equally  divided,  and  the  appeal  therefore  failed. 

In  re  Or  ford  and  Howard,  already  referred  to,  Mr.  Justice  McLennan,. 
while  considering  the  contention  on  the  part  of  the  defendants,  said :  "  Section 
585  must  also  be  excluded,  for  it  merely  dispenses  with  the  necessity  for  a  peti- 
tion in  certain  cases,  and  everything  else  must  be  done  under  the  sections  569' 
and  582,  which  only  permit  the  assessment  to  be  made  upon  the  property  to  be 
benefited  by  the  work." 

Delos  R.  Davis,  barrister,  Amherstburg.  refers  to  the  proceedings  in  the 
above  case  between  Anderdon  and  Colchester  North,  near  the  end  of  his 
evidence,  and  says :  "  Should  not  the  law  be  framed  so  that  there  would  be  no 
question  as  to  whether  section  569  or  section  585  applied  to  such  a  case  ?  " 

We  recommend  that  this  section  be  made  more  explicit.  Such  a  case  as 
Anderdon  and  Colchester  North  may  quite  frequently  arise  where  a  short  drain 
is  made  in  the  first  instance,  and  afterwards  another  section  added  to  it,  and  in 
some  cases  another  section,  and  still  another,  until  the  whole  area  within  the 
watershed  is  drained.  There  should  be  no  difference  made  in  such  a  case  from 
one  where  the  whole  drain  was  constructed  at  one  and  the  same  time  instead  of 
at  different  times.  The  water  in  the  drain  in  the  second  section  must  have  an 
outlet  somewhere,  and  if  the  outlet  of  the  drain  made  in  the  first  instance  be 
insufficient,  then  a  new  outlet  should  be  constructed.  It  frequently  occurs  that 
the  surface  of  the  land  is  lower  a  greater  or  less  distance  fiom  the  mouth  than 
that  at  the  outlet.  The  natural  fall  is  overcome  by  giving  an  artificial  fall  in 
the  opposite  direction  to  the  bottom  of  the  work.  After  such  a  work  is 
extended  upwards,  the  old  outlet  may  be  inadequate  to  discharge  the  water  even 
after  its  enlargement,  or  it  may  be  a  useless  outlay  to  attempt  to  give  it  the 
required  capacity.  The  first  place,  the  water  will  overflow  from  the  work,  will 
be  at  the  lowest  part  of  the  surface  of  the  land  along  the  drain,  and  by  provid- 
ing a  new  branch  from  that  point  to  a  new  point  of  discharge  may  be  the  only 
way  of  getting  over  the  difficulty  and  rendering  the  working  of  the  drain  effect- 
ive. In  both  this  and  the  Anderdon  case  the  extension  of  the  drain  at  the  head 
would  be  made  under  a  petition,  It  would  be  most  unreasonable,  in  either 
case,  to  put  it  in  the  power  of  any  council  to  say,  the  old  outlet  was  only  sufficient 
for  the  old  drain,  and  it  is  impracticable  to  give  it  any  greater  artificial  fall  to 
accommodate  the  waters  of  this  new  extension,  and  though  a  branch  from  the 
lowest  point  of  the  surfcce  along  the  old  drain  in  the  one  case,  or  the  townline 
in  the  other,  would  get  over  the  difficulty,  there  must  be  a  petition  before  we 
can  move.  No  petition  should  be  required.  If  this  section  does  not  provide  for 
any  such  cases  it  should  be  made  to  do  so,  and  not  only  so,  but  all  the  assessing 
powers  conferred  by  the  Act  should  be  exercised  in  the  construction  and  repairs 
of  the  branch  leading  to  the  new  outlet,  whether  such  branch  connects  with  the 
old  drain  near  its  head,  mouth,  or  in  any  part  of  its  course.  The  power  to  cover 
drainage    work  in  whole  or  in  part  should  be  made  general,  and  not  restricted 
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to  where  it  passes  through  a  ridge  of  land.  All  the  drainage  provisions  of  this 
Act  should  apply  to  covered  and  tile  drains  with  catch  basins,  as  well  as  to  open 
drains. 

Section  587. 

The  provisions  of  sections  583,  586  and  589  of  this  Act  shall  extend  to 
drains  constructed  under  the  provisions  of  The  Ontario  Drainage  Act,  and 
amendments  thereto,  or  of  The  Ontario  Drainage  Act,  1S73,  or  of  the  Municipal 
Drainage  Aid  Act,  the  word  "  assessors  "  being  substituted  as  to  such  drains  for 
the  words  '■'  engineer  or  surveyor  "  in  the  fifth  line  of  section  583. 

We  recommend  that  all  the  provisions  in  the  Municipal  Act  regarding  the 
preserving,  maintaining  and  keeping  in  repairs  of  drainage  works,  should  be 
made  applicable  to  all  Government  drains. 

Section  589. 

(1)  Where  the  repairs  required  to  be  made  under  either  section  583  or  section 
586  are  so  extensive  that  the  municipal  council  does  not  deem  it  expedient  to 
levy  the  cost  thereof  in  one  year,  the  said  council  may  pass  a  by-law  to  borrow 
upon  the  debentures  of  the  municipality  the  funds  necessary  for  the  work,  and 
shall  assess  and  levy  upon  the  property  benefited  a  special  rate  sufficient  for  the 
payment  of  the  principal  and  interest  of  the  debentures  :  the  by-law  shall  not 
require  the  assent  of  the  electors. 

(2)  The  provisions  of  the  Municipal  Drainage  Aid  Act  shall  apply  to  any 
debentures  issued  under  the  authority  of  any  such  by-law,  if  such  by-law,  before 
it  was  finally  passed,  was  published  or  notified  in  manner  provided  by  section  571 
of  this  Act,  or,  after  it  was  passed,  was  promulgated  in  the  manner  authorized  by 
section  329  of  this  Act. 

We  recommend  retaining  the  principle  contained  in  this  section,  but  it  should 
appear  in  the  proper  place  among  the  repairing  provisions. 

Section  591. 

"  In  case  a  dispute  arises  between  municipalities,  or  between  a  company  and 
a  municipality,  or  between  individuals  and  a  municipality  or  company,  or  between 
individuals,  as  to  damages  alleged  to  have  been  done  to  the  property  of  the 
municipality,  company  or  individual,  in  the  construction  of  drainage  works,  or 
consequent  thereon,  the  municipality,  company  or  individual  complaining  may 
refer  the  matter  to  the  arbitration  and  award  of  the  said  referee,  who  shall 
hear  and  determine  the  same  and  give  in  writing  his  award  and  decision,  and 
his  reason  therefor." 

We  recommend  this. 

Section  592. 

"  Where,  on  account  of  proceedings  taken  under  this  Act,  or  The  Ontario 
Drainage  Act,  or  other  Acts  respecting  drainage  works  and  local  assessment 
therefor,  damages  are  recovered  against  the  corporation  or  parties  constructing 
the  drainage  works,  or  other  relief  is  given  by  any  judgment  or  order  of  any 
court,  or  any  award  or  order  made  by  the  Referee  under  this  Act,  all  such  damages 
or  any-  sum  of  money  that  may  be  required  to  enable  the  corporation  to  comply 
with  any  such  judgment,  order  or  award  made  in  respect  thereof,  shall  be  charged 
pro  rata  upon  the  lands  and  roads  liable  to  assessment  for  such  drainage  works, 
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provided  always  that  if  to  enable  the  corporation  to  comply  with  any  such  judg- 
ment, order  or  award,  it  shall  be  necessary  or  expedient  to  change  the  course  of 
any  drain,  to  make  a  new  outlet  or  otherwise  improve  or  alter  any  drain  or 
drainage  works,  the  same  shall  for  purposes,  and  in  all  respects  to  be  dealt  with 
and  carried  out,  and  all  works  and  operations  in  respect  thereof  shall  be  executed 
and  performed  as  if  the  same  were  alterations  and  improvements  within  the 
meaning  of  section  585,  and  all  provisions  of  this  Act  applying  to,  or  in  respect 
of  any  work,  alteration  or  improvement  provided  for  by  the  said  section,  shall 
apply  to  any  work,  alteration  or  improvement  intended  to  be  provided  for  by 
this  section." 

Mr.  Justice  Gwynne,  in  the  course  of  his  judgment  in  Williams  against 
Raleigh,  already  quoted,  said  :  "  It  was  argued  that  the  damages  should  be 
separated,  namely,  those  arising  from  the  Raleigh  Plains  Drain  having  been 
overcharged,  and  those  arising  from  drain  number  1,  upon  the  suggestion  that  the 
defendants  are  entitled  to  levy  any  damages  recovered  against  them  upon  the 
lands  chargeable  with  the  maintainance  of  the  said  respective  drains. 

"  It  may  be  very  questionable  whether  damages  recovered  by  a  plaintiff,  by 
reason  of  the  neglect  of  the  defendants  to  maintain  in  an  efficient  condition  the 
drains  constructed  by  them,  or  by  the  wrongful  introduction  into  them  of  more 
water  than  in  their  neglected  state  they  are  capable  of  retaining,  can,  under 
section  592  of  chapter  184,  Revised  Statutes  of  Ontario,  1887,  be  levied  upon  the 
lots  chargeable  with  assessment  for  the  maintenance  of  the  drains.  That  section 
would  rather  seem  to  be  limited  to  damages  occasioned  by  proceedings  taken 
under  the  Act,  and  so  authorized  by  the  Act,  by  the  parties  engaged  in  the 
construction  of  the  work  authorized.  It  would  seem  to  be  an  unnatural  and 
forced  construction  of  the  section  to  hold  that  a  person  made  liable  to  contribute 
to  the  construction  and  maintenance  of  a  drain  authorized  by  the  Act,  because 
of  the  benefit  it  confers  upon  him,  should  also  be  held  liable  to  contribute  to 
recompensing  himself  for  damages  and  injury  to  his  land  by  the  illegal,  wrongful 
conduct  of  its  municipality  and  its  officers,  in  proceedings  not  authorized  by  the 
statute,  or  by  negligence  in  the  construction  of  a  work  which  the  statute  did 
authorize,  or  by  neglect  to  discharge  the  duty  of  maintenance  in  repair  imposed 
by  the  statute." 

The  liability  to  pay  damages  or  costs,  or  both,  may  arise  in  a  variety  of 
ways.     The  principle  sources  of  liability  may  be  classified  as  follows: 

1.  Cost  of  reference  on  assessment. 

2.  Cost  of  reference  on  damages,  and  also  the  damages. 

3.  Cost  and  damages  arising  from  non-completion. 

4.  Cost  and  damages  for  non-repair. 

5.  Cost  of  quashing  by-law,  for  and  against. 

The  municipal  council  of  any  township  may,  in  the  proper  discharge  of  its 
duty,  be  called  upon  to  pay  costs  occasioned  by  a  reference  to  reduce  the  assess- 
ment upon  its  ratepayers  assessed  for  the  work,  and  in  so  doing  may  fail  and 
have  to  pay  costs.  In  the  second  case  the  work  may  be  most  efficiently  done 
and  yet  cause  damage  to  some  individual. 

In  the  third  case  the  non-completion  is  solely  the  default  of  the  council 
through  its  commissioner,  and  the  fourth  is  also  the  neglect  of  the  council  to 
repair  within  a  reasonable  time  after  notice. 

The  fifth  case  differs  from  all  the  others,  inasmuch  as  the  by-law  may  be 
attacked  whether  legal  or  illegal.  If  the  by-law  be  not  quashed  then  the  council 
is  shown  to  have  done  its  duty  properly,  and  on  the  other  hand,  if  quashed  the 
ratepayers  on  the  drainage  work  are  equally  free  from  blame. 
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We  therefore  recommend  that  in  the  first,  second  and  fifth  (if  by-law  be  not 
quashed)  the  cost  and  damages  should  be  paid  by  the  ratepayers  in  the 
municipality  assessed  for  the  drainage  work,  and  in  the  third,  fourth  and  fifth 
(if  by-law  be  quashed)  the  costs  tnd  damages  should  be  paid  out  of  the  general 
funds  of  the  municipality. 

Section  593. 

"  In  case  any  person  finds  it  necessary  to  continue  an  underdrain  into  an 
adjoining  lot  or  lots,  or  across  or  along  any  public  highway  for  the  purpose  of  an 
outlet  thereto,  and  in  case  the  owner  of  such  adjoining  lot  or  lots,  or  the  council 
of  the  municipality  refuses  to  continue  such  drain  to  an  outlet,  or  to  join  in  the 
cos£  of  the  continuation  of  such  drain,  then  the  firstly  mentioned  person  shall  be 
at  liberty  to  continue  his  said  drain  to  an  outlet  through  such  adjoining  lot  or 
lots,  or  across  or  along  such  highway,  and  in  case  of  any  dispute  as  to  the  propor- 
tion of  cost  to  be  borne  by  the  owner  of  any  adjoining  lot  or  municipality  the 
same  shall  be  determined  under  the  provisions  of  and  in  the  same  manner  as  is 
provided  for  the  determination  of  similar  disputes  by  The  Ditches  and  Water- 
courses Act." 

Recommendation : 

This  should  be  taken  out  of  The  Municipal  Act  and  placed  where  it  belongs 
in  The  Ditches  and  Watercourses  Act. 

Sections  594  and  595. 

"  Where,  under  the  provisions  of  sections  569  to  632,  both  inclusive  of  this 
Act,  a  ditch  is  being  constructed  for  drainage  purposes  along  a  road  allowance, 
contracts  may  be  made  by  the  municipal  council  so  constructing  for  spreading  the 
earth  taken  from  the  ditch  on  the  road,  and  if  the  road  or  any  part  thereof  is 
timbered,  or  if  stumps  are  in  the  way,  the  timber  may  be  removed,  and  not  less 
than  twelve  feet  of  the  centre  of  the  road  shall  be  grubbed  before  the  earth  is 
spread  upon  it." 

"  The  removal  of  the  timber,  grubbing  and  spreading  of  the  earth,  together 
with  such  portion  of  the  cost  of  the  ditch  as  the  engineer  or  provincial  land 
surveyor  may  deem  just  and  proper,  shall  be  charged  to  the  municipality  and 
paid  out  of  its  general  funds." 

Some  witnesses  complain  of  the  earth  being  spread  over  a  gravelled  road, 
and  in  consequence  the  road  is  greatly  impaired.  The  council  of  the  municipality 
would  be  responsible  for  this,  the  section  gives  them  power  to  enter  into  contracts 
for  the  work,  and  they  can  make  ample  provisions  for  preventing  the  gravel  being 
covered  up. 

Recommendation : 

When  a  drainage  work  is  constructed  on  or  along  a  road  allowance,  the 
engineer  should,  upon  the  application  of  the  council,  have  power  given  him  to 
make  an  estimate  of  such  work  and  place  in  his  estimates  a  sum  sufficient  to 
clear,  close  chop,  or  grub  as  may  be  required,  and  also  to  spread  the  earth  and 
make  the  road,  and  assess  the  cost  against  the  municipality,  together  with  its 
proportion  of  the  cost  of  the  drainage  work. 

Sections  598  to  610  Inclusive. 

These  sections  provide  for  drainage  works,  which  affect  more  than  one 
municipality,  being  constructed  under  a  by-law  passed  by  the  county  council  of 
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the  county  to  which  the  municipalities  belong,  and  upon  the  application  of  the 
council  of  any  of  the  municipalities  affected. 

Patrick  F.  Strong,  Reeve  of  Rochester,  says  :  "  I  am  in  favor  of  the  county 
provisions.  I  had  nothing  to  do  with  the  construction  of  the  Ruscom  drain,  but 
it  was  satisfactory  to  our  township  in  everything  that  was  done.  Our  township 
had  $4,000  of  an  expenditure  and  it  was  not  a  success,  and  when  it  got  into  the 
county  it  was  a  success,  and  there  were  no  law  suits.  I  don't  consider  the 
expense  anything  when  it  was  paid  by  all  the  lands  going  to  be  benefited.  It 
was  cheaper  for  our  township  to  have  the  county  undertake  the  work." 

Charles  Fox,  Reeve  of  Gosfield  South  12  years,  says:  "I  think  each 
township  should  take  care  of  its  own  drains.  I  do  not  think  county  councils 
should  pass  by-laws  for  the  construction  of  drains  in  two  or  more  municipalities." 

Thomas  McCreary,  Reeve  of  Gosfield  for  four  years,  says  :  "  There  ought 
to  be  two  or  more  municipalities  interested  before  the  county  council  can  con- 
sider the  matter.  I  think  wherever  the  work  is  as  expensive  as  it  is  in  some  of 
these  creeks,  it  saves  costs  and  trouble  and  a  great  deal  of  delay  that  the  county 
council  should  handle  it.  I  think  there  should  be  some  limit.  1  understand  the  law 
is  this  way,  that  the  council  goes  on  and  constructs  a  work  and  after  the  work  is 
completed  and  it  is  reported  completed  to  the  county  council,  then  each  minor 
municipality  has  to  maintain  the  work  in  their  own  townships.  That  is  what  the 
present  law  means ;  well,  I  approve  of  that.  I  take  the  position  that  if  the 
county  conducts  the  work  that  the  law  is  right  the  way  it  is  now."    - 

John  T.  Brown,  Reeve  of  Gosfield  North,  says  :  "  I  would  prefer  to  abolish 
the  county  council  principle.  I  would  suppose  that  each  municipality  would  do 
the  work  in  their  own  municipality  better.  In  the  original  construction  of  a 
drain,  such  as  the  Ruscom  river,  I  think  that  it  could  be  done  better  by  one  of  the 
townships  interested  than  by  the  county  as  a  whole  and  more  cheaply.  If  there 
is  no  power  in  the  statute  for  the  county  to  divest  itself  of  these  drains,  I  would 
favor  some  such  power  being  given." 

Alvin  Orton,  ex-Reeve  of  North  Gosfield,  says  :  "  It  would  suit  me  all  right 
to  leave  the  proportion  to  be  paid  by  each  municipality  on  the  work  to  be  done  in 
the  hands  of  the  Referee.  I  would  be  in  favor  of  doing  away  with  the  county 
council  altogether.  I  think  a  municipality  can  do  the  work  at  a  great  deal  less 
expense  than  the  county." 

Adolphus  Dixon,  Iroquois,  says  •  "  The  River  Nation  work  was  carried  on 
under  the  county  council  clauses.  This  gives  general  satisfaction  as  far  as  it  has 
gone.     The  voting  power  prevented  us  from  assessing  lands  in  the  county  of  Gren- 

ville." 

Adam  Harkness,  ex-Reeve  of  Matilda,  says :  "  With  reference  to  the  county 
council  clauses  I  had  to  do  with  the  River  Nation  work.  There  is  a  series  of 
rapids,  and  we  were  compelled  to  make  the  improvement  through  the  county 
couucil,  as  no  petition  could  be  got  to  enable  the  township  council  to  take  up  the 
scheme.  The  voting  power  if  exercised  would  defeat  the  by-law  every  time.  I 
am  in  favor  of  retaining  the  county  council  clauses,  but  the  voting  power  should 
be  struck  out." 

C.  D.  Casleman,  Reeve  of  Williamsburg,  agrees  on  this  point  with  Harkness. 

The  great  majority  of  witnesses  in  the  eastern  section  of  the  Province  sup- 
port the  retention  of  the  county  council  provisions  with  the  voting  power 
eliminated. 

Fred  Arnold,  of  Howard,  says  :  "  Let  the  county  make  all  the  drains  that 
go  through  two  or  more  townships,  and  the  townships  do  all  their  own  drains." 

James  McKinley,  ex-Reeve  of  Howard,  says:     "In  some  cases  it  might  be 
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'better  that  the  county  councils  snould  have  the  power  to  pass  by-laws  for  drains 
•extending  into  two  or  more  municipalities." 

Archibald  McDermott,  ex-Councillor  of  Howard,  agrees  with  Mr.  Mc- 
Kinley. 

R.  H.  Coleman,  Civil  Engineer,  says  :  "  I  would  be  in  favor  of  wiping  out 
the  county  clauses  altogether  as  they  are  no  use.  It  should  be  made  clear 
whether  the  vote  should  be  taken  when  the  vote  is  all  in  one  county,  and  also 
where  two  counties  are  interested.  Section  602  should  in  any  case  be  omitted, 
even  if  the  county  council  clauses  remain." 

Thomas  Haines,  ex-Reeve  of  Moore,  says  :  "  The  county  council  should 
have  nothing  to  do  with  drainage  works.  The  dominant  or  initiating  townships 
should  be  given  the  power  to  confine  the  petition  to  the  dominant  township 
majority.     This  is  the  only  practical  way." 

William  Whitebread,  Wallaceburg,  says  :  "  The  only  case  I  know  of  the 
county  council  passing  the  drainage  by-law  was  most  successful.  1  refer  to  the 
River  Nation  work  in  the  county  of  Dundas.  I  would  from  my  experience  say 
"the  county  council  should  have  that  power.  The  cost  of  the  River  Nation  work 
was  $40,000." 

James  Clancy,  M.P.P.,  says  :  "  The  county  council  should  have  no  power 
and  the  clauses  now  giving  them  power  should  not  be  retained." 

W.  H.  Shepley,  Councillor  of  Raleigh. 

G.  H.  Dolsen,  ex-Deputy-Reeve  of  Raleigh. 

B.  B.  Radmore,  Romney. 

James  Serson,  Harwich. 

John  Langford,  12  years  Reeve  of  Harwich. 

Singleton  Gobb,  Reeve  of  Mosa. 

John  Smith,  Romney. 
"  John  Reycraft,  4  years  Reeve  of  Orf ord. 

James  Gosnel,  2  years  Reeve  of  Orford. 

John  Serson,  Harwich. 

Walter  Walsh,  Reeve  of  Tilbury  North. 

George  Morris,  Tilbury  West,  support  the  view  expressed  by  Mr.  Clancy. 

J.  B.  Bouteiller,  Warden  of  Essex,  says  :  "The  power  should  be  conferred 
on  a  committee  composed  of  five  members  of  the  county  council,  when  beyond  the 
power  of  the  municipal  council  of  the  township." 

J.  F.  Lister,  QC,  of  Samia,  says  :  "It  should  be  made  clear  whether  the 
county  council,  or  in  the  alternative  the  township  council,  has  power  to  pass  the 
drainage  by-law  where  two  or  more  municipalities  are  interested." 

In  the  case  of  Stephen  against  McGillivray  already  cited,  the  Chief  Justice 
of  Ontario,  after  quoting  the  county  council  provisions  of  the  Act,  says  :  "  Under 
these  clauses,  first  appearing  in  1882,  a  far  more  just  and  liberal  and  effective 
method  of  ascertaining  the  views  of  the  parties  interested  is  provided,  and  one 
far  more  in  accordance  with  the  general  policy  and  spirit  of  the  Municipal  Act. 
The  injustice  is  well  pointed  out  in  the  case  of  West  Missouri  against  North 
Dorchester,  14  0.  R.,  294.  Seven  out  of  the  ten  Nissouri  owners  petition,  and  a  by- 
law is  passed  by  Nissouri  tor  a  drain  through  it  and  Dorchester,  and  thirty-nine 
landowners  in  Dorchester  are  assessed  who  had  no  voice  in  the  matter,  bat  are 
bound  by  the  petition  of  the  seven  Nissouri  owners.  The  action  was  to  compel 
Dorchester  to  raise  its  proportion  of  cost,  $5,725,  while  Nissouri's  portion  was 
only  $1,345,  less  than  one  quarter  of  the  charge  against  the  not  consulted  parties. 

Galt,  C.  J.,  at  the  trial  held  that  the  county  council  was  the  proper  party  to 
pass  by-laws  for  the  purpose,  as  the  work  proposed  affected  both  Nissouri  and 
Dorchester,  section  598  of  the  Act  of  1883  governing. 


His  view  of  the  case  was  confirmed  by  the  Divisional  Court  ;  the  remarks  of 
Boyd,  C,  are  well  worthy  of  perusal ;  Ferguson,  J.,  concurs. 

The  case  before  us  is  far  stronger  than  that  of  Nissouri,  and  does  not  require 
us  to  adopt  to  the  fullest  extent  the  opinion  of  the  learned  chancellor.  His 
remarks  on  the  violence  done  to  the  general  spirit  of  our  municipal  legislation  in 
permitting  such  a  manifestly  unfair  result  as  was  sought  to  be  upheld  in  the  case 
before  him,  are  of  tenfold  force  when  applied  to  the  case  before  us. 

In  my  judgment  the  legislature  in  1882  provided  a  fully  competent  machin- 
ery to  govern  a  case  where  the  municipalities  sought  to  be  assessed  are  indifferent 
counties,  and  a  just  and  sorely  needed  means  of  giving  parties  sought  to  be 
charged  a  voice  for  or  against  the  scheme.  I  cannot  agree  that  it  is  left  optional 
to  adopt  either  course.  The  languuge  used  in  both  cases  is  only  permissive,  not 
compulsory.  The  township  may  adopt  the  scheme,  so  may  the  county  council 
when  applied  to. 

I  read  the  Act  providing  two  separate  courses  of  proceeding  to  meet  the 
named  circumstances.  Under  one,  if  held  to  apply  here,  an  admittedly  gross 
injustice  may  be  committed  ;  under  the  other  all  this  can  be  and  is  prevented." 

Recommendation  :  The  county  council  clauses  have  received  very  little 
application  to  the  construction  of  drainage  works  throughout  the  Province.  The 
only  cases  known  to  us  are  the  River  Nation  and  the  River  Beaudette  works  in 
the  east,  and  the  River  Ruscom  work  in  the  west.  The  Nation  work  appears  to 
have  given  general  satisfaction,  while  the  Ruscom  work  is  rendered  doubtful  in  its 
result  by  the  conflict  of  testimony.  The  calling  of  the  county  council  together  to 
pass  upon  the  Ruscom  scheme  cost  between  $200  and  $300.  The  effort  on  the  part 
of  municipal  councils  to  keep  from  making  any  application  to  their  county 
councils,  the  delay  occasioned  by  the  long  interval  between  its  meetings  or  the 
expense  of  calling  a  special  meeting,  and  the  liability  of  the  vote  under  602  ren- 
dering all  previous  proceedings  abortive,  are  some  of  the  reasons  why  these 
clauses  are  looked  upon  with  disfavor  by  the  people.  We  therefore  consider 
that  the  provisions  already  recommended,  where  two  or  more  municipalities  are 
interested,  will  fully  meet  all  cases  and  do  justice  to  all  concerned  without 
giving  the  county  councils  alternative  power  as  now. 

Bridges,  Culverts  and  Watergates. 

Attention  has  been  called  to  the  absence  of  any  provisions  regarding  the 
construction  of  bridges,  culverts  and  watergates  over  drainage  works.  ""  The 
engineer  should  have  the  power  to  make  provision  for  these  in  his  reports,  and  to 
distribute  the  cost  thereof  between  the  drainage  work  and  the  municipality 
generally. 

Railways. 

All  the  evidence  taken  upon  the  matter  of  railways  is  to  the  same  effect,  and 
constitutes  a  common  and  general  grievance.  The  complaint  in  every  localitv 
visited,  is  loud  and  frequent.  It  is  certainly  a  great  hardship  to  the  people  to 
have  any  company  in  a  position  to  say,  you  cannot  cross  our  lands  at  all  with 
drainage  works,  or  you  may  have  the  privilege  by  paying  whatever  the  company 
chooses  to  exact. 

Recommendation  : — We  cannot  recommend  too  strongly  joint  legislation 
by  the  Dominion  and  Provincial  Governments  in  the  matter  of  drainage  works 
required  to  be  constructed  across  railway  lands,  and  for  the  repair  of  those 
already  constructed,  on  a  fair  and  reasonable  basis    so  as  to  deal   justly  by    both.. 
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interested  parties.  The  provisions  of  chapter  69  of  Ontario  Statutes,  1890,  would 
answer  all  purposes  if  made  applicable  to  drainage  work  under  the  Municipal  Act 
as  well  as  drains  under  the  Ditches  and  Watercourses  Act. 

Expenditure  in  Drainage. 

A  circular  was  sent  to  each  of  the  township  clerks  in  the  Province,  asking 
for  an  approximate  of  the  amount  expended  in  drainage  work  under  the  Muni- 
cipal Act  by  their  municipality,  and  stating  the  results  in  so  far  as  they  could 
ascertain.  From  such  returns  in  part  and  the  evidence  in  part,  the  following 
list  is  compiled  : — 

Prescott,  North  Plantagenet $      950 

Lanark,  Drummond .• 1,800 

Ptenfrew,  Hagerty,  Sherwood,  etc   200 

Dundas,  Mountain 1,026 

Little  Nation  River  work 40,00M 

Frontenac,  Pittsburg 1,500 

Durham,  Cavan 658 

Victoria,  Bexley 1,075 

Mariposa 4*522 

Fenelon 750 

York,  Georgina 1,050 

Simcoe,  Tiny 1^900 

Arthur 2,262 

Dufferin,  Amaranth 25,894 

Grey,  Proton 7,400 

"     Keppel 6,367 

Bruce,  EUderslie 3,195 

Brant 5*100 

Huron,  Turnberry 13,000 

"         Tuckersmith 2,409 

Grey 12J60 

Stephen 21,795 

Wellington,  West  Arthur 12,739 

Perth,  Ellice 69^160 

Oxford,  West  Oxford 2,431 

"         South  Norwich 6,500 

"         North  Oxford 1,026 

West  Zorra     20,000 

Welland,  Crowland 200 

"       Waintieet 39,340 

Haldimand,  Sherbrooke ....  2  500* 

Norfolk,  Charlotteville 2,700 

Elgin,  Malahide 20,263 

Middlesex,  Mosa 26  676 

Caradoc 14,100 

"         N.  Dorchester 12,161 

W.  Nissouri 8,300 

Ekfrid 5o!oOO 

Lambton,  Brooke 110,937 

Bosanquet 33,000 

Sarnia 75,000 

Warwick 10,000 

7  (D.C.) 
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Lambton,  Dawn $100,000 

Kent,  Orford 100,000 

Romney 100,000 

Harwich 110,000 

Dover 150,000 

"       Raleigh 200,000 

Tilbury  East 275,000 

Chatham 290,000 

Essex,  Pelee 23,000 

Maiden 2,768 

Rochester 70,000 

Maidstone 67,000 

Colchester  North 80,000 

Colchester  South 20,000 

Mersea 122,762 

"       Gosfield 200,000 

From  many  of  the  clerks  no  return  was  received,  although  their  townships 
have  spent  a  very  large  amount  of  money  in  drainage  works,  as  for  example, 
Tilbury  West  and  Anderdon  in  the  county  of  Essex  ;  Howard,  Camden  and 
Zone  in  the  county  of  Kent ;  Moore,  Enniskillen  and  Sornbra  in  the  county  of 
Lambton. 

Result  on  Value  of  Land. 

T.  Roche,  Clerk  of  Hagerty,  etc.,  says  :  "  It  about  doubles  the  value  of  land 
here." 

C.  Denant,  Clerk  of  Mountain,  says :  "  Increased  the  value  of  lands  at  least 
twenty  per  cent." 

Angus  Ego,  Clerk  of  Georgina,  says  :  "  The  lands  through  which  such 
ditches  were  cut  were  originally  useless  ;  since  the  ditches  were  made  it  is  first 
class  land  and  fit  to  produce  any  kind  of  crop,  and  the  owners  are  well  satisfied." 

M.  G.  Varcoe,  Clerk  of  Amaranth,  says :  "  On  lands  where  there  was  not 
more  than  one  foot  to  eighteen  inches  of  muck,  the  land  has  increased  at  least 
$5.00  per  acre  ;  on  swamps  where  there  is  a  great  depth  of  muck  the  increase  in 
value  is  not  so  marked." 

J.  C.  Eckford,  Clerk  of  Brant,  says  :  "  The  drainage  in  this  township  was  of 
considerable  value,  but  the  drains  have  been  so  imperfectly  kept  open  that  much 
less  value  has  been  received  than  the  expenditure  warranted." 

John  Burgess,  Clerk  of  Turnberry,  says :  "  Lands  here,  under  Drainage 
Acts,  were  all  swamp  land  and  were  worthless,  except  for  the  timber  that  was  on 
them  ;  now  where  drains  have  been  kept  in  good  order  the  lands  are  the  best  we 
have." 

Samuel  Smellie,  Clerk  of  Tuckersmith,  says :  "  Some  of  the  land  doubled 
in  value  as  per  assessment  rolls." 

C.  Prouty,  Clerk  of  Stephen,  says :  "Completely  reclaimed  the  land.  Our 
largest  expenditure,  $17,095,  is  for  drainage  work  not  quite  completed,  but  so  far 
bids  fair  to  be  satisfactory." 

William  Spence,  Clerk  of  Grey,  says :  "  Not  greatly  benefited  as  the  outlets 
are  not  sufficient." 

John  Pearson,  Clerk  of  Ellice,  says :  "A  large  portion  of  the  lands  were 
valueless  before  any  drainage  had  been  made,  and  at  presen  t  the  timbered  lands 
are  worth  from  $15  to  $35  an  acre." 
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W.  G.  Baines,  Clerk  of  West  Oxford,  says  :  "  In  some  cases  from  waste 
land  to  land  now  fit  for  cultivation,  in  others  perhaps  $20  an  acre." 
ur..„jwALEX.  McFarlane,  Clerk  of  S.  Norwich,  says  :  "  While  the  assessor  has  not 
raised  the  assessment  very  materially  as  yet,  I  am  informed  that  it  has  added 
largely  to  the  value  of  lands.  Lands  lying  under  water  a  few  years  ago  are  now 
growing  excellent  crops." 

John  Henderson,  Clerk  of  Wainfleet,  says  :  "  It  certainly  must  increase  the 
value  of  land,  but  real  estate  was  worth  as  much  twenty  years  ago  in  this 
■township  as  it  is  to-day." 

Wm.  Chalmers,  Clerk  of  Sherbrooke,  says :  "  Very  beneficial,  in  some  cases 
it  has  added  about  50  per  cent,  to  the  value." 

John  Machon,  Clerk  of  Charlotteville,  says :  "  Worthless  lands  are  now 
assessed  for  from  $10  to  $15  per  acre." 

Benjamin  Watterworth,  Clerk  of  Mosa,  says  :  "  From  25  to  50  per  cent, 
in  some  instances  where  there  is  good  bottom,  but  some  of  our  marshes  with  quick- 
sand bottom  are  very  little  benefited." 

M.  McGugan,  Clerk  of  Caradoc,  says  :  "  Difficult  to  tell.  A  well  drained 
farm  can  be  bought  cheaper  now  than  the  same  farm  could  be  bought  fifteen  years 
ago  without  drainage.  Drainage  increases  the  productiveness  of  the  land  very 
materially." 

D.  P.  Aylesworth,  Clerk  of  N.  Dorchester,  says  :  "  That  it  has  brought  the 
best  of  lands  under  cultivation." 

W.  Lee,  Clerk  of  W.  Nissouri,  says  :  "  Increased  value  of  some  lots  nearly 
•one  half." 

W.  G.  Willoughby,  Clerk  of  Brooke,  says :  "  Lands  drained  are  worth  from 
five  to  ten  times  as  much  as  they  were  previous  to  drainage.  Lands  are  now 
being  improved  and  cultivated,  that  were  previously  so  wet  that  they  could  not 
be  got  on,  unless  during  a  very  dry  time." 

George  Sutherland,  Clerk  of  Bosanquet,  says:  "Several  hundreds  of 
acres  would  be  entirely  useless  without  them." 

W.  R.  Fellows,  Clerk  of  Harwich,  says  :  "  The  result  of  drainage  on  the 
value  of  land  is  good.  Value  increased  25  per  cent.  From  2,000  to  3,000  acres 
of  wet  land  reclaimed  altogether." 

W.  G.  Merritt,  Clerk  of  Chatham,  says  :  "  That  thousands  of  acres  of  land 
in  Chatham  township  have  been  brought  from  a  useless  condition  to  good  and 
first  class  lands,  and  the  whole  township  has  been  largely  benefited  and  increased 
in  value ;  also  there  are  5,000  acres  in  one  territory,  which  has  been  reclaimed 
under  a  drainage  scheme." 

M.  McHugh,  Clerk  of  Maidstone,  says :  "  Lands  which  in  1868  could  be 
bought  for  $6  or  $7  per  acre  would  now  sell  for  from  $30  to  $35  per  acre.  I 
suppose  that  increase  of  population,  increasing  the  demand  for  land,  had  much  to 
do  with  the  increase  in  price  of  land." 

N.  Rolfson,  Clerk  of  Mersea,  says  :  "  It  must  have  increased  the  value  of 
land  at  least  50  per  cent." 

Patrick  F.  Strong,  Reeve  of  Rochester,  says :  "  I  have  been  a  resident  in 
the  county  of  Essex  for  47  years,  I  was  born  here,  and  I  paddled  through  the 
water  quite  a  bit.  I  recollect  the  state  of  West  Tilbury  back  for  thirty  years 
and  the  township  of  Rochester  since  ever  I  was  seven  years  old.  The  lands  in 
these  townships  at  that  time  were  all  a  swale  in  the  bush.  The  south  part  of 
Tilbury  .West,  south  of  the  Middle  road,  was  very  bad.  I  have  gone  across  the 
east  part  of  the  Middle  road,  lots  7,  8,  9,  10  and  11,  and  there  were  fifteen 
inches  of  water  right  along.  The  land  in  this  section  was  in  those  days  worth 
-only  the  timber.     That  was  before  there  was  any  drainage.     I  believe  the  drain- 
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age  of  these  lands  began  in  1872  or  1875.  These  little  township  drains  had  beeni 
begun  before  that,  but  the  special  drainage  began  about  1870  or  a  little  before. 
The  result  of  this  drainage  is  that  the  county  has  been  improved.  Land  that 
was  only  worth  the  timber  in  those  days,  has  improved  to  a  good  value.  It  is 
worth  $35  an  acre  now.  The  time  I  was  born  all  these  lands  were  given  for 
settlement  by  the  Government  for  nothing,  which  are  now  worth  $35  an  acre. 
This  has  been  accomplished  through  drainage." 

John  A.  Buchanan,  Deputy -Reeve  of  Tilbury  West,  says :  "  In  the  lower  part 
of  the  township  25  years  ago  you  could  get  land  for  ten  cents  an  acre,  and  we- 
had  to  pay  up  here  $5  to  $10  an  acre.  Wild  lands  were  selling,  I  think,  at  $5  an 
acre,  about  eighteen  years  ago  it  took  a  sudden  rise,  went  up  to  about  SI  2  and 
stayed  there.  The  land  would  not  be  much  good  if  it  were  not  for  drainage.  It 
might  be  good  for  pasture  but  not  for  cultivation.  Probably  $8  an  acre  would 
be  due  to  drainage.  Half  of  the  increased  value  of  our  lands  is  due  to 
drainage.  The  land  in  through  here  being  so  fiat  it  would  be  of  very  little  use- 
were  it  not  for  drainage,  that  is,  for  regular  farm  purposes.  What  the  average 
acre  has  paid  for  drainage  varies  greatly.  Some  would  go  as  high  as  32  an  acre 
and  some  as  high  as  $3  ;  it  would  be  from  50  cents  to  S3." 

John  T.  Brown,  Reeve  of  Gosfield  North,  says  :  "  This  township  of  ours  is 
uniformly  flat  land,  and  there  is  a  great  deal  of  our  land  that  was  sold  for  S2.50 
and  even  less,  that  is  now  worth  $20  or  S30  an  acre  by  reason  of  drainage." 

Zen  AS  Orton,  for  65  years  a  resident  of  Essex  county,  says  :  "  This  county 
when  I  first  knew  anything  about  it  was  wilderness  and  swamp.  At  that  time 
two-thirds  of  the  county  to  my  recollection  was  a  swamp.  That  was  about  50 
years  ago.  I  think  it  is  about  26  years  since  the  first  drain  was  constructed. 
There  was  very  little  improvement  in  the  land  until  the  drainage  system  was 
inaugurated,  and  since  that  time  the  result  has  been  that  it  has  improved  very 
rapidly.  Where  I  live  now  I  have  owned  that  farm  for  twelve  years,  and  when 
I  went  on  the  farm  it  was  all  swamp,  and  the  cattle  would  mire  in  it.  Now  it 
is  crowing  good  crops  and  is  good  land.  I  could  have  bought  the  fifty  acres  at 
$400  that  recently  sold  for  $2,200.  I  paid  21  years  ago  this  fall  for  a  piece  of 
land  that  the  water  was  over  $6  an  acre,  which  is  now  worth  $50,  all  owing  to 
drainage.  If  it  was  not  for  that,  it  would  not  be  worth  anything,  I  killed  deer 
in  that  section  thirty  years  ago  when  the  water  was  knee  deep,  now  it  is  good, 
splendid,  dry  land.  The  cost  of  drainage  per  acre  has  been  about  $3,  so  that 
the  land,  which  in  those  da}^s  was  worth  ten  shillings  an  acre,  has,  by  the 
expenditure  of  $3  been  made  worth  $40  an  acre." 

Delos  R.  Davis,  Amherstburg,  says :  "  I  was  raised  in  the  township  of 
Colchester  North.  I  knew  the  land  before  the  drainage  system  was  inaugurated. 
The  land  at  the  time  was  all  overflowed  with  water  in  the  northern  part  of 
Colchester  South.  My  recollection  of  the  price  of  land  was  $1.60  an  acre.  The 
same  kind  of  land  to-day  would  be  worth  about  $16  an  acre.  The  cost  of 
drainage  per  acre  differs,  but  it  would  average  about  $1  an  acre  There  are  places 
where  it  costs  a  good  deal  more  than  that.  There  are  places  where  it  would  be 
three  dollars  an  acre,  and  it  would  cost  from  $1  to  $3  an  acre  to  drain  it." 

Richard  Golden,  40  years  a  resident  of  Essex,  says:  'The  centre  of  the 
county  was  level,  and  the  greater  part  of  the  level  wild  land  was  swampy  and 
marshy.  I  bought  land  in  Anderdon  at  $3  an  acre  forty  years  ago.  That  land 
has  since  been  drained  by  surface  drains.  The  land  that  I  bought  at  S3  an  acre 
in  those  days  I  had  a  notion  of  selling  and  wanted  $60  an  acre,  but  it  is  not 
worth  that  to-day.  I  would  not  sell  less  than  $60  an  acre  12  years  ago.  The 
land  has  depreciated  in  value  since  then ;  I  suppose  I  would  sell  for  about  $45  to- 

an  acre  now." 
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John  Richmond,  ex-Reeve  of  Colchester  South,  says:  "There  has  been 
quite  a  large  amount  of  drainage  in  our  township.  We  have  the  Long  marsh, 
Roaches  marsh  and  Round  marsh.  When  I  came  here  first  the  country  was  just 
one  fever  and  ague  swamp,  but  there  is  no  such  thing  known  now.  In  a  sani- 
tary point  of  view  it  is  a  great  advantage.  The  other  advantage  is  that  the 
people  raise  fine  crops  throughout  on  these  lands  that  were  swamps  before. 
Their  value  now  is  $20  to  $25  an  acre,  what  was  sold  for  fifty  cents  an  acre  in 
1858.  When  the  Government  sold  Roaches  marsh  they  sold  it  at  50  cents  an 
acre  at  public  auction  in  Sandwich.  I  bought  some  and  I  sold  to  Mr.  Walker 
at  $8.50  an  acre,  and  he  would  not  take  850  an  acre  for  it  now.  I  attribute  this 
increased  value  entirely  to  drainage.  We  make  use  of  the  Municipal  Act 
principally  ;  there  are  only  one  or  two  drains  under  the  Ditches  and  Watercourses 
Act  here.  I  think  the  Drainage  Act  produces  the  best  results  and  is  the  best 
for  the  people." 

Myles  J.  Patton,  ex-Deputy-Reeve  of  South  Colchester,  says :  "  The 
drainage  laws  have  been  beneficial  to  the  country.  There  are  hundreds  of  acres 
of  land  as  good  as  any  we  have  now,  if  properly  tilled,  that  was  almost  useless 
before  we  had  any  drains." 


CHAPTER   IV. 

DITCHES  AND  WATERCOURSES  ACT. 

A  great  deal  of  evidence  has  been  given  to  the  commission  in  relation 
to  the  Ditches  and  Watercourses  Act.  Many  of  the  municipalities  prefer  it  to 
the  drainage  provisions  of  the  Municipal  Act,  and  where  this  preference  exists, 
there  is  a  desire  expressed  to  have  its  scope  enlarged  so  as  to  apply  to  extensive 
drainage  works,  as  well  as  to  smaller  works. 

On  the  other  hand,  many  municipalities  have  little  or  no  desire  to  work 
under  the  Ditches  and  Watercourses  Act,  and  prefer  to  construct  their  drains 
large  and  small,  under  the  provisions  of  the  Municipal  Act. 

Some  go  so  far  as  to  recommend  the  doing  away  with  the  Ditches  and 
Watercourses  Act  altogether. 

Those  municipalities  that  make  the  least  use  of  it,  would,  if  it  is  retained  in 
the  statutes,  prefer  to  have  it  made  to  apply  to  works  of  limited  extent,  affect- 
ing a  small  area,  and  reaching  at  its  outlet  a  drain  made  under  the  Municipal 
Act,  or  some  efficient  natural  outlet  at  a  short  distance  from  the  head  of  the 
drain. 

The  Act  has,  in  its  present  form,  given  rise  to  much  litigation  and  conflicting 
decisions,  County  Judges  in  appeals  to  them  from  awards  having  taken  different 
views  of  its  provisions. 

Many  of  its  provisions  are  conflicting  and  obscure,  and  it  is  considered  that 
it  is  difficult  to  understand,  and  that  it  should  be  rewritten. 

In  this  Act  a  drainage  work  subject  to  certain  restrictions,  is  initiated  by  an 
individual  land-owner  in  contradistinction  to  the  majority  principle  embodied  in 
the  provisions  of  the  Municipal  Act. 
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The  limit  of  extent  of  work,  depending  on  ownership  of  territory,  is  vari- 
able, and  the  limit  of  assessment  or  liability  for  work  is  restricted  to  an  area  in 
close  proximity  to  the  drain  and  to  lands  benefited  alone. 

The  liability  for  damages  from  the  work,  if  there  be  any  liability,  is  not 
established. 

R.  J.  Morrison,  Chatham,  says :  "  I  am  not  in  favor  of  the  Ditches  and 
Watercourses  Act  at  all." 

David  Wilson,  Chatham,  says :  "  I  would  not  wipe  the  Ditches  and 
Watercourses  Act  out  altogether,  because  I  would  destroy  the  pi^inciple  that  I 
advocate  if  I  said  so." 

John  Clarkson,  Chatham,  says :  "  There  is  this  in  connection  with  the 
Watercourses  Act,  it  is  this,  it  is  too  expensive  for  the  purpose  for  which  the 
legislature  intended  it.  There  is  a  good  deal  of  time  lost  in  the  preliminaiy 
proceedings.'' 

George  McDonald,  Ridgetown,  says :  "  We  do  more  under  the  Ditches 
and  Watercourses  Act  than  under  any  other,  and  they  are  all  working  verv 
satisfactorily  in  our  township,  every  drain." 

James  Serson,  Ridgetown,  says :  "  As  far  as  the  Ditches  and  Watercourses 
Act,  and  'one  man  power '  is  concerned,  it  is  all  right,  it  works  well  enough." 

George  Shirley,  Watford,  says  •  "  I  consider  that  a  good  law  as  it  stands, 
but  there  are  a  good  many  people  interested,  like  in  a  village,  you  cannot  get 
them  all  to  agree.  1  think  it  is  a  very  just  act,  as  regards  farm  property.  It 
works  very  well. 

Hector  McFarlane,  Glencoe,  says :  "  I  think  the  Ditches  and  Water- 
courses Act  a  poor  law." 

Mr.  Fraser,  London,  says  :  "  On  the  whole,  the  township  is  pleased  with 
the  Drainage  Act,  and  with  the  Ditches  and  Watercourses  Act  as  a  whole." 

A.  P.  McDougall,  London,  says :  "  I  think  the  Ditches  and  Watercourses 
Act  should  be  remodelled  entirely,  thei'e  are  too  many  preliminaries." 

John  T.  Coughlin,  London,  says  :  "  If  the  legislature  intended  to  discour- 
age, and  if  possible,  prevent  the  draining  of  farm  lands,  the  present  Ditches  and 
Watercourses  Act  is  about  as  good  a  measure  as  could  be  devised  for  indirectly 
attaining  that  purpose.  But  if,  on  the  other  hand,  it  is  intended  to  facilitate 
draining  as  a  means  of  vast  increase  in  the  produce  of  the  soil  and  the  wealth 
of  the  country,  then  in  that  case,  in  my  opinion,  the  Ditches  and  Watercourses 
Act  should  be  entirely  remodelled  " 

James  McCardick,  Forrest,  says :  "  Ditches  and  Watercourses  Act  works 
well  with  small  drains." 

Alexander  Farlinger,  Iroquois,  says  :  "  In  this  locality  we  think  you 
have  secured  the  best  information  in  your  power  for  the  enactment  of  a  practical 
Drainage  Act,  which  will  be  of  great  importance  in  this  part  of  the  province.  I 
believe  it  will  add  millions  to  the  value  of  our  properties." 

Huron  County  Council,  Clinton,  says  :  "  Small  drains  should  be  relegated 
to  the  fence  viewers,  and  means  should  be  found  to  combine  the  two  Acts." 

Huron  County  Council,  Clinton,  says :  "  The  view  of  the  committee  is  that 
the  whole  Act  should  be  set  aside,  or  a  portion  embodied  in  the  Municipal  Act, 
and  that  a  new  Act  should  be  framed  to  deal  with  very  small  ditches  in  the 
lines  of  the  Ditches  and  Watercourses  Act  previous  to  1883,  to  be  managed  a* 
then  by  fence-viewers,  or  something  in  the  same  line." 

John  S.  Cummings,  Cannington,  says  :  "  As  to  the  Ditches  and  Watercourses 
Act,  I  think  this  should  be  limited  to  very  small  drains,  and  should  be  changed 
so  as  to  come  as  formerly  under  fence-viewers." 
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The  Provisions  of  the  Act. 

Section  2. — (1)  "Every  municipal  council  shall  name, and  appoint  by  by-law. 
an  engineer  to  carry  out  the  provisions  of  this  Act,  and  such  engineer  shall  be 
and  continue  an  officer  of  such  corporation  until  his  appointment  is  repealed  by 
by-law,  and  another  engineer  is  appointed  in  his  stead,  who  shall  have  authority 
as  well  to  take,  as  to  continue  any  proceedings  under  this  Act." 

This  section  provides  for  the  appointment  of  an  engineer  by  every  municipal 
council,  for  the  purposes  of  this  Act. 

It  has  been  held  in  the  courts  that  a  council  can  only  appoint  one,  and  not 
two  or  more  engineers,  or  one  and  an  associate  or  assistant,  and  the  mistake  has 
been  made  by  councils  of  appointing  a  firm,  as  A  &  B,  engineers  or  surveyors, 
either  one  of  the  firm  acting,  as  was  convenient,  and  it  should  be  made  clear 
that  the  appointment  of  one  only  is  intended. 

In  this  connection  it  may  be  pointed  out  that  where  a  road  will  be  affected 
by  a  proposed  drain,  and  an  agreement  can  be  come  to  under  section  5  of  this 
Act,  there  should  be  some  one  at  the  meeting  to  represent  the  council,  with  power 
delegated  to  act  for  the  council,  and  to  sign  the  agreement  for  the  council,  and  to 
bind  the  corporation.  There  should  be  provision  for  the  appointment  of  one 
such  person  for  the  whole  municipality,  or  for  the  appointment  of  several,  each 
one  to  act  in  a  defined  part  of  the  municipality. 

The  appointment  shall  be  made  by  by-law. 

It  was  brought  to  the  attention  of  the  commission  that  the  municipal 
council  had  made  an  appointment  of  an  engineer  by  by-law,  but  had  neglected 
to  state  in  the  by-law  that  the  appointment  was  made  for  the  purposes  of  the 
Ditches  and  Watercourses  Act,  and  in  an  appeal  to  the  county  judge  against  the 
engineers  award,  the  award  was  set  aside  on  account  of  this  omission,  the 
appointment  of  the  engineer  in  that  way  not  complying  with  the  Act. 

The  commission  recommends  that  a  form  of  by-law  be  inserted  in  the  Act 
for  the  guidance  of  the  council  in  the  appointment  of  the  engineer,  as  also  a 
form  for  the  appointment  of  one  or  more  representatives  of  the  council  to  act 
under  section  20,  combined  with  section  5,  and  also  for  the  appointment  of  any 
other  person  to  the  position  of  "inspector  of  drains  and  ditches,"  under  sub- 
section 6  of  section  4. 

"  Who  shall  have  authority  as  well  to  take  as  to  continue  any  proceeding 
already  commenced  under  this  Act." 

This  does  not  seem  to  convey  the  meaning  intended,  which  is  evidently,  that 
he  shall  have  power  to  continue  any  proceeding  already  commenced  under  this 
Act,  as  well  as  to  take  proceedings  under  it. 

Section  2. — (2)  "  The  word  engineer  in  this  Act  shall  mean  civil  engineer, 
land  surveyor,  or  such  person  as  any  municipality  shall  deem  competent  to 
perform  the  duties  required  under  this  Act." 

There  is  a  diversity  of  opinion  in  regard  to  this  enactment.  Many  witnesses 
say,  that  the  working  out  of  this  Act  should  be  in  the  hands  of  a  duly  qualified 
civil  engineer,  or  Ontario  land  surveyor. 

Others  say,  that  the  civil  engineer  or  surveyor  should  be  excluded  on  the 
ground  of  expense,  and  that  the  council  should  be  required  to  appoint  some  one 
other  than  one  of  these,  some  man  in  the  municipality. 

Reuben  C.  Taylor,  Comber,  says  :  "  It  would  be  better  on  the  score  of 
expense  to  place  small  drains  under  fence  viewers  or  authority  other  than  the 
engineer." 

John  Stratford,  Comber,  said  :  "  I  would  appoint  a  competent  man  instead 
of  an  engineer." 
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Mr.  Irwin,  Chatham,  says  :  "  The  engineer  is  the  proper  person  to  have 
control  of  these  matters." 

Alexander  Farlinger,  Iroquois,  says  :  "I  am  strong  in  the  opinion  that  an 
engineer  of  good  standing  appointed  by  the  Government  as  an  inspector  will  be 
necessary  to  the  efficiency  of  your  new  Act,  whose  decision  is  to  be  final,  on  his 
personal  inspection." 

John  Buchanan,  Comber,  said :  "  For  small  drains  I  would  arrange  it  so 
that  pathmasters  could  have  more  power  to  bring  in  owners  benefited  and  do 
more  work  along  roads.  I  would  go  back  to  something  like  the  old  Fence 
Viewers'  Act." 

The  commission  recommends  that  this  be  left  as  now  optional  with  the 
council. 

4. — (1)  "  In  case  of  owners  of  lands  whether  immediately  adjoining  or  not, 
which  would  be  benefited  by  making  a  ditch  or  drain,  or  by  deepening  or  widen- 
ing a  ditch  or  drain  already  made  in  a  natural  watercourse,  or  by  making,  deepen- 
ing or  widening  a  ditch  or  drain  for  the  purpose  of  taking  off  surplus  water  or 
in  order  to  enable  the  owners  or  occupiers  thereof  the  better  to  cultivate  or  use 
the  same,  such  several  owners  shall  open  or  make,  deepen  or  widen  a  just  and  fair 
proportion  of  such  ditch  or  drain  according  to  their  several  interests  in  the 
construction  of  the  same  ;  and  such  ditches  or  drains  shall  be  kept  and  main- 
tained, so  opened,  deepened  or  widened  by  the  said  owners  respectively,  and  their 
successors  in  such  ownership  in  such  proportions  as  they  have  been  so  opened, 
deepened  or  widened,  unless  in  consequence  of  altered  circumstances  the  engineer 
hereinafter  named  otherwise  directs,  which  he  is  empowered  to  do  upon  applica- 
tion of  any  party  interested,  in  the  same  form  and  manner  as  is  hereinafter  pre- 
scribed in  respect  of  the  original  opening,  deepening  or  widening,  and  in  case  the 
engineer  finds  no  good  reason  for  such  application,  all  costs  caused  thereby  shall 
be  borne  by  the  applicant  and  shall  be  collected  as  in  this  Act  provided." 

In  this  section  it  is  provided  that  owners  of  lands  which  would  be  benefited 
by  the  making,  deepening  or  widening  of  a  ditch  or  drain,  shall  open  and  make, 
deepen  or  widen  a  just  proportion  of  such  ditch  or  drain. 

The  owners  are  owners  who  will  be  benefited  and  no  reference  is  made  to 
other  users  who  may  not  be  benefited,  but  may  require  an  outlet  in  a  drain  to 
avoid  damages  by  their  draining. 

No  reference  is  apparently  made  to  an  underdrain  or  covered  drain  which 
is  afterward  dealt  with  as  a  subject  on  which  the  engineer  may  make  an  award. 

No  reference  is  made  to  bridges  or  culverts  or  catch-basins  as  incidentals 
that  may  be  required. 

These  deficiencies  should  be  supplied. 

The  section  also  provides  that  the  ditch  or  drain  shall  be  kept  and  main- 
tained, so  opened,  deepened  or  widened  by  the  owners  respectively  and  their  suc- 
cessors in  such  ownership  in  such  proportions  as  they  have  been  so  opened, 
deepened  or  widened. 

Much  fault  is  found  with  this  provision  as  to  maintenance,  and  it  is  very 
strongly  urged  that  in  the  agreement  provided  for,  or  in  the  award  liberty  should 
be  given  to  vary  the  maintenance  so  that  it  shall  not  necessarily  follow  the  basis 
of  construction. 

It  is  contended  that  the  repairs  should  be  as  much  as  possible  confined  to 
work  on  the  owners  own  land. 

A  more  equitable  arrangement  could  be  made  by  some  owners  assum- 
ing more  of  the  work  of  construction  in  consideration  of  lightening  his  obli- 
gation for  maintenance,  and  vice  versa,  adjusting  the  construction  and  repair  so 
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as  to,  as  much  as  possible  make  the  owner  of  the   land  through  which  the  drain 
runs  liable  for  the  maintenance  on  his  own  land. 

It  is  urged  that  this  would  tend  to  more  attention  being  paid  to  keeping  the 
drain  in  good  repair,  and  that  when,  as  at  present  an  owner's  work  of  construc- 
tion is  given  in  whole  or  in  part,  on  his  neighbor's  land,  and  his  maintenance  is 
of  the  same  portion  of  the  drain,  the  drain  will  be  allowed  through  the  careless- 
ness of  that  neighbor  to  get  out  of  repair  more  speedily  than  it  otherwise  would, 
he  knowing  that  he  can  call  on  the  other  man  to  execute  the  repair  at  any  time. 

Robert  Wilkie,  Chatham,  says :  "  I  would  make  that  Act  so  that,  instead 
of  it  being  done  in  work  that  it  could  be  assessed  in  money  if  the  parties  wished. 
I  would  leave  it  optional  with  the  individual  that  had  it  to  do." 

Huron  County  Council,  Clinton,  says  :  "  In  regard  to  the  Ditches  and 
Watercourses  Act,  the  committee  recommends,  that  if  the  Act  is  retained  it  is  not 
right  that  the  construction  of  a  portion  of  a  drain  by  a  party  should  necessarily 
compel  the  party  to  maintain  the  same  portion.  The  provisions  for  construction 
and  for  maintainance  should  be  separate  considerations,  and  for  repair  instead  of 
as  in  sub-section  5  of  section  4  the  application  should  be  made  direct  to  the 
engineer  and  not  through  the  council." 

or*  . 

Robert  Wilkie,  Chatham,  says  :  "  After  the  drain  had  been  constructed,  it 
would  be  better  if  possible  to  make  every  man  keep  the  drain  on  his  own  land  in 
repair,  that  is,  the  maintenance  should  be  limited  to  a  man's  own  land." 

James  Serson,  Ridgetown,  says  :  "  Each  man  should  be  confined  to  his  own 
land  as  much  as  possible." 

Arthur  Leverton,  Bothwell,  says  :  "  Let  it  be  taken  for  granted  that  each 
man  has  to  repair  on  his  own  land  so  far  as  possible,  without  doing  any  injustice 
to  any  of  the  other  parties  to  the  drain." 

R.  H.  Coleman,  Cannington,  says  :  "  Sections  five  and  six  should  be  con- 
solidated. As  to  the  question  of  repairs,  when  the  character  of  the  soil  is  the 
same,  each  man  should  repair  on  his  own  property." 

W.  CI.  Willoughby,  Alvinston,  says :  "  Each  man  should  only  maintain 
that  portion  of  drain  on  his  own  land,  varying  the  amount  to  be  constructed  in 
accordance  with  that  idea." 

Henry  Hardy,  Strathroy,  says  :  "  It  is  all  right  to  have  one  owner  dig  on 
another  for  the  making  of  a  drain  but  not  for  repairs." 

M.  Day,  Ingersoll,  says  :  "  I  would  have  each  man  responsible  for  repairing 
the  drain  through  his  own  land  as  far  as  possible.  The  engineer  in  fixing  the 
proportion  of  the  work  to  be  done  should  begin  with  the  repairs  on  each  man's 
land,  and  give  him  such  portion  of  the  drain  to  make,  which  with  the  repairs  on 
his  own  land  would  be  his  proper  proportion  of  the  whole  work." 

John  Duffy,  Ingersoll,  says  :     "  I  agree  with  the  evidence  of  Mr.  Day." 

John  Sheehan,  Woodstock,  says :  "  The  persons  constructing  a  drain 
should  maintain  the  drain  on  his  own  land,  and  he  should  not  be  required  to  go 
on  another  person's  land  except  for  construction.  The  basis  of  the  engineer's 
apportioning  the  construction  of  the  drain  between  the  parties,  should  assume 
that  the  repairs  are  to  be  made  by  each  on  his  own  land,  and  the  award  should 
provide  for  this.  The  engineer  should  estimate  the  value  of  the  section  in  the 
drain,  and  the  person  should  be  given  the  option  to  make  the  drain  or  pay  the 
money.  The  engineers  should  make  separate  estimates  where  any  section  given 
one  person  is  on  his  own  and  another's  land,  or  on  two  persons'  land." 

James  Anderson,  Woodstock,  says :  "  Each  man  should  repair  on  his  own 
property." 

W.  R.  Burke,  Ingersoll,  says  :  "  It  is  not  always  just  that  a  party  should 
maintain  the  part  opened  by  him." 
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E.  H.  Mackintosh,  C.  E.,  Iroquois,  says  :  "  I  would  only  take  a  man  off  his 
land  to  make,  but  not  to  maintain.     Each  man  should  maintain  on  his  own  land.'; 

Andrew  Allison,  Chesterville,  said  :  "  The  maintenance  of  an  award  drain 
should  be  by  the  persons  (on  their  own  land)  through  whose  lands  the  drain  runs, 
in  so  far  as  the  same  can  be  done." 

Thomas  Carlisle,  Chesterville,  said  :  "  The  biggest  trouble  is  the  sending  a 
man  to  repair  on  another  man's  land.  The  best  amendment  would  be  to  keep  one 
man  for  going  on  another  man's  land  to  repair.  The  repair  should  be  on  the  land 
of  each  man,  and  done  by  himself." 

S.  H.  Kendrick,  Chesterville,  said  :  "  I  think  as  far  as  possible  each  man 
should  be  made  to  repair  on  his  own  land." 

E.  S.  Gregory,  Chesterville,  said :  "  The  construction  and  maintenance  of 
an  award  drain  should,  as  nearly  as  possible,  be  on  a  man's  own  land." 

David  Rae,  Chesterville,  said :  "  It  would  be  a  good  principle  to  take  a 
man  off  his  own  land,  on  another  man's  land  to  do  repairs,  as,  if  it  were  not  so, 
it  would  be  too  expensive  for  the  men  through  whose  lands  the  drain  ran." 

Thomas  Hamilton,  Chesterville,  said  :  "  The  owner  of  the  land  through 
which  the  drain  runs  should  keep  it  in  repair." 

John  Bennett,  Cornwall,  said  :  "  I  would  so  far  as  possible  have  all 
repairs  done  by  each  owner  on  his  own  lands.  The  persons  interested  object  to 
going  on  other  lands  more  than  anything  else." 

J.  B.  Snider,  Cornwall,  said  :  "  Take  as  few  as  possible  off  their  own  lands, 
either  for  construction  or  repair." 

D.  R.  Brown,  Cornwall,  said  :  "  It  is  a  hardship  to  take  a  man  off  his  own 
land  to  repair  an  award  drain.  I  think  each  man  should  maintain  on  his 
own  land  and  be  assisted  in  the  construction  as  to  the  engineer  seems  just." 

J.  IS.  McDougall,  Cornwall,  said  :  "  Another  grievance  to  our  people,  the 
engineer  compelled  us  to  enlarge  the  stream  in  our  own  lands  and  then  took  us 
to  the  outlet.  The  repairs  should  be  made  by  the  owner  of  the  land  on  his  own 
property." 

Zenas  Orton,  Leamington,  said  :  "  I  think  thef  Act  should  be  amended  to 
compel  a  man  to  keep  his  part  clear,  so  that  if  a  man  abuses  the  drain  he  is 
abusing  himself." 

Richard  Preston,  Leamington,  said  :  "  I  think  every  man  should  repair 
the  portion  of  ditch  through  his  land." 

J.  E  Reavely,  Welland,  said :  "  As  near  as  possible  the  persons  owning 
lands  should  repair  on  their  own  lands." 

Theodore  Wigle,  Kings ville,  said  :  "  In  constructing  drains  under  the 
Ditches  and  Watercourses  Act,  I  would  be  in  favor  of  the  repairs  being  made 
by  each  individual  interested  upon  his  own  land  if  it  can  be  given  him  by 
the  engineer  in  his  award,  and  that  the  placing  of  the  burden  upon  the  people 
should  be  made  proportionate  by  construction  in  addition  to  the  repairs  upon  his 
own  land.  By  the  engineer's  award  it  should  be  provided  that  the  lower  section 
should  be  completed  first ;  the  section  above  next,  and  so  on  up  to  the  head  of 
the  drain." 

Jacob  C.  Shepley,  Kingsville,  said  :  "  When  an  engineer  goes  on  and 
makes  his  report,  he  should  go  upon  the  assumption  that  each  man  is  to  repair 
upon  his  own  lot,  and  he  should  even  it  up  accordingly." 

Huron  County  Council,  Clinton,  said  :  "  The  maintenance  of  a  drain 
should  be  as  far  as  possible  on  a  man's  own  land,  but  the  construction  not  neces- 
sarily so." 
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The  commission  recommends  that  both  the  cosntruction  and  maintenance 
be  left  to  be  regulated  by  the  agreement  or  the  award,  and  that  one  be  not 
necessarily  bound  up  with  the  other. 

The  last  part  of  the  section  makes  this  a  matter  that  can  be  rearranged, 
but  it  seems  to  involve  the  making  of  an  award  under  the  formalities  as  for  a 
new  drain,  and  presumably  refers  to  a  reconsideration  of  the  award  after  three 
years  under  sub-section  4  of  section  5  of  the  amendment  of  1889. 

E.  S.  Gregory,  Chesterville,  said  :  "  The  three  years  for  reconsideration 
should  be  changed  to  any  time." 

Huron  County  Council,  Clinton,  said  :  "  We  consider  that  power  should  be 
given  to  have  award  reconsidered  in  one  year  instead  of  three  years." 

The  commission  recommends  that  an  award  may  be  reconsidered  as  to 
maintenance  after  the  expiration  of  one  year  from  the  time  limited  by  the  award 
for  the  completion  of  the  work. 

4. — (2)  "  Every  such  ditch  or  drain  shall  be  continued  to  a  proper  outlet  so 
that  no  lands,  unless  with  the  consent  of  the  owner  thereof,  will  be  overflowed 
or  flooded  through  or  by  the  construction  of  any  such  ditch  or  drain,  and  it  shall 
be  lawful  to  construct  such  ditch  or  drain  through  one  or  any  number  of  lots 
until  the  proper  outlet  is  reached." 

4. — (3)  "  Such  consent  shall  be  in  writing  and  signed  by  the  party  consent- 
ing, and  shall  be  filed  with  the  clerk  of  the  municipality  with  the  award,  and 
may  be  recited  or  referred  to  therein." 

It  is  difficult  to  see  how  a  written  consent  to  flood  property  would  relieve 
the  promoters  of  the  drain  from  liability  from  flooding,  if  there  be  liability 
under  this  Act,  and  it  seems  that  in  many  cases  it  cannot  be  right  to  ask  a  con- 
sent of  this  kind. 

There  are  many  owners  of  lands  who  are  struggling  to  make  a  home,  and 
who  can  ill  spare  the  time  to  do  work  that  may  be  required  of  them  in  draining 
land,  that  they  may  not  desire  to  use  for  some  time,  and  to  escape  the  work  they 
will  sign  such  a  consent,  frequently  not  knowing  the  extent  of  the  injury  that 
the  flooding  may  do,  and  some  engineers  object  to  asking  such  consent,  feai'ing 
to  take  undue  advantage. 

Huron  County  Council,  Clinton,  said :  "  That  when  water  is  sent  from 
the  lands  of  one  owner  to  the  lands  of  another  to  his  injury,  the  party  injured 
should  be  enabled  to  call  on  the  engineer  so  that  the  injury  may  be  remedied, 
and  the  engineer  should  be  empowered  to  enforce  the  removal  of  the  injury  by 
stopping  up  the  drain  bringing  the  water,  or  by  diverting  it,  or  by  carrying  it 
to  a  sufficient  outlet,  and  this  should  apply  to  corporations  or  companies." 

The  commission  recommends  that  the  provision  as  to  consent  be  struck  out, 
and  that  the  drain  should  be  carried  to  a  sufficient  outlet. 

"  Through  one  or  any  number  of  such  lots." 

Reference  should  be  made  to  passing  across  or  along  roads  as  well. 

6.  "  Provided  nevertheless  that  when  it  shall  be  necessary  in  order  to  obtain 
an  outlet,  that  the  drain  or  ditch  shall  pass  through  or  partly  through  the  lands 
of  more  than  five  owners  (the  owner  first  mentioned  in  this  section  being  one, 
the  requisition  shall  not  be  filed  unless  " 

(a)  "  Such  owner  shall  first  obtain  the  assent,  in  writing  thereto  (including 
himself)  a  majority  of  the  owners  affected  or  interested,  or  " 

(6)  "  Unless  a  resolution  of  the  council  of  the  municipality  in  which  the 
greater  portion  of  the  work  is  to  be  done,  approving  of  the  scheme  or  proposed 
work,  shall  be  first  passed  after  those  interested  have  been  heard  or  have  had  an 
opportunity  to  be  heard  by  the  council  upon  notice  to  that  end." 
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(c)  "  When  the  engineer  shall,  under  section  8  of  this  Act,  require  other  par- 
ties whom  he  deems  interested  to  be  notified,  he  shall  not  assess  or  bring  in  with- 
out his  or  their  assent  more  than  one  additional  interested  person  when  the 
majority  of  those  so  notified  and  interested  are  opposed  to  being  so  brought  in  or 
assessed." 

(d)  "  Unless  the  assent  (by  resolution)  of  the  said  municipal  council  approv- 
ing of  the  proposed  extension  to  the  lands  of  other  interested  parties  shall  be 
first  passed  after  a  hearing  or  notice  as  hereinbefore  provided." 

It  having  been  enacted  that  a  drain  begun  must  be  continued  to  an  outlet, 
it  is  in  the  last  part  of  section  6  enacted  that  the  power  of  one  owner  to  enforce 
the  construction  of  a  drain  shall  be  limited  to  a  drain  which  shall  pass  through 
the  lands  of  five  owners  or  less  than  five  owners. 

There  does  not  seem  to  be  any  distinct  meaning  in  the  words  "  partly 
through,"  unless  the  meaning  is  through  the  lands  of  a  less  number  than  five,  and 
into  but  not  through  the  lands  of  another. 

It  will  be  seen  that  the  limit  (lands  of  five  owners)  is  a  very  variable  one. 
The  five  owners  may  own  five  small  village  lots,  each  owning  one  lot,  or  even  one 
village  lot  may  belong  to  five  or  more  or  less  owners,  as  in  the  case  of  undivided 
proprietorship,  and  a  drain  in  such  a  case  that  could  be  enforced  by  one  owner 
would  be  short  indeed. 

Again,  one  owner  may  have  a  number  of  township  lots  in  a  block,  or  separ- 
ated at  intervals,  and  the  application  of  the  ownership  limit  would  in  such  a  case 
authorize  a  very  long  drain,  and  after  reaching  a  road  owned  by  the  municipality 
(see  section  20)  it  could  be  continued  along  this  road  indefinitely  without  exceed- 
ing the  limit  laid  down. 

It  will  be  noticed  also  that  the  owner  initiating  the  work  counts  as  one,  and 
this  would  convey  the  impression  that  the  drain  may  begin  on  his  land,  or  at  his 
higher  boundary,  while  all  the  forms  of  notices  and  the  form  of  award  indicate 
that  he  is  only  seeking  an  outlet,  and  many  of  the  county  judges  rule  on  this 
ground  that  the  drain  must  commence  at  the  lower  or  outlet  boundary  of  his 
land,  which  ruling,  if  correct,  restricts  the  drain  to  passing  through  the  lands  of 
four  or  of  a  less  number  than  four  owners. 

It  would  slso  seem  that  (if  this  ruling  is  correct,  and  the  reading  of  the  Act 
and  forms  seems  to  bear  it  out)  the  Act  will  not  permit  the  construction  of  a  line 
ditch  between  the  lands  of  the  applicant  and  neighboring  lands.  If  the  drain  be 
on  the  line  itself  with  half  the  width  of  the  drain  on  the  lands  of  the  applicant 
and  the  other  half  of  its  width  on  the  lands  of  the  owner  adjoining,  or  if  the  drain 
be  placed  altogether  on  the  lands  of  the  applicant,  that  is,  on  the  applicant's  side 
of  the  line,  it  could  scarcely  be  said  to  go  through  the  lands  of  that  adjoining 
owner. 

It  is  apparently  intended  by  clauses  a,  b,  c,  d  of  section  6,  to  provide  for 
extending  the  drain  to  reach  an  outlet  farther  away  than  is  reached  by  going 
through  the  lands  of  fiv,e  owners,  under  certain  formalities  and  conditions, 
although  it  is  nowhere  enacted  that  such  can  be  done.  It  is  merely  stated  that 
without  these  formalities  and  conditions  being  complied  with  the  extension  can- 
not be  made,  and  it  is  left  to  be  inferred  that  if  such  formalities  and  conditions 
are  complied  with  the  work  can  be  undertaken. 

6.  "  Unless,  (a)  such  owner  shall  first  obtain  the  assent  in  writing  thereto, 
of  (including  himself),  a  majority  of  the  owners  affected  or  interested,  or  " 

It  would  appear  from  this,  that  if  the  drain  is  to  pass  through  the  lands  of 
more  than  five  owners  the  requisition  to  bring  on  the  engineer  shall  be  signed  by, 
as  assenting  parties  to  the  work  going  on,  a  majority  of  the  owners  of  the  lands 
through  which  the  drain  will  pass,  or  it  may  mean  of  all  concerned,  those  whose 
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lands  the  drain  will  pass  through  and  those  who  will  be  required  to  do  work  on 
the  drain. 

(6)  "  Unless  a  resolution  of  the  council  of  the  municipality  in  which  the 
greater  portion  of  the  work  is  to  be  done,  approving  of  the  scheme  or  proposed 
work  shall  be  first  passed  after  those  interested  have  been  heard  or  have  had  an 
opportunity  to  be  heard  by  the  council  upon  notice  to  that  end." 

Section  6  terminating  with  the  word  "  unless,"  the  same  word  at  the 
beginning  of  this  clause  is  confusing  and  seems  unnecessary. 

This  seems  to  apply  only  in  a  case  where  the  lands  in  two  municipalities  are 
affected.     Such  a  case  as  is  intended  to  come  under  section  26  of  this  Act. 

The  words  "  greater  portion  of  the  work  "  do  not  convey  a  definite  meaning. 
The  meaning  may  be  greater  extent  as  to  length  of  drain  or  greater  volume  or 
quantity  of  material  to  be  removed,  or  greater  estimated  cost  of  work. 

There  is  no  provision  as  to  services  of  notices  spoken  of. 

The  provisions  intended  to  be  covered  by  (c)  would  appear  to  be  more  appli- 
cable under  section  8,  as  far  as  an  assessment  is  concerned,  but  it  may  be  that 
the  words  "  bring  in  "  are  intended  to  apply  through  lands  with  the  drain.  If 
this  be  the  case,  then,  although  there  is  no  enactment  to  that  effect,  it  may  be 
inferred  that  the  engineer  can  extend  the  drain  through  the  lands  of  one 
owner,  when  the  majority  of  those  notified  under  the  last  part  of  section  8  are 
opposed  to  being  brought  in.  He  could  only  act  when  the  majority  were 
opposed,  and  then  could  only  extend  the  drain  through  the  lands  of  one. 

If  "  bring  in  "  relates  to  making  liable  for  work,  his  powers  of  discrimination 
would  have  to  be  exercised  in  fixing  on  one  as  against  the  others. 

(d)  Would  appear  to  be  an  extension  of  (c)  providing  for  the  extension  of 
the  drain  through  the  lands  of  others  notified  under  the  last  part  of  section  8. 

These  provisions  are  considered  unsatisfactory  and  inapplicable,  and  their 
meaning  difficult  to  understand. 

E.  P.  Bouteiller,  Windsor,  said :  "  As  to  the  limit  of  five  owners,  I  would 
limit  it  to  five  distinct  proprietors  or  pieces  of  property." 

George  Morris,  Windsor,  said :  "  I  think  the  limit  as  to  five  owners 
should  be  changed.     It  should  be  extended." 

Sterling  Wood,  Iroquois,  said  :  "  I  think  the  applicant  for  a  ditch  should 
be  a  party  to  the  award  ditch,  and  as  to  whether  the  ditch  should  beo-in  on  the 
lands  of  the  applicant  or  at  the  boundary,  should  be  for  the  engineer  to  consider. 
The  engineer  should  have  power  to  award  the  making  of  a  ditch  on  the  lands  of 
the  applicant,  and  on  the  lands  above  the  lands  of  the  applicant,  as  well  as  the 
lands  below  his.  I  think  the  limit  of  length  of  drain  through  the  lands  of  five 
owners  should  be  enlarged  to  through  the  lands  of  ten  owners." 

B.  B.  Radmore,  Chatham,  said :  "  I  would  not  make  any  limit  in  The 
Ditches  and  Watercourses  Act.  I  would  allow  a  person  to  carry  the  work  to 
any  limit  he  chooses,  but  when  he  uses  it  he  should  pay  therefor ;  that  would 
simplify  the  law." 

Dr.  McCully,  Bridgetown,  said  :  "  One  of  the  greatest  defects  in  the  drainage 
law  as  it  is  now  is  in  regard  to  The  Ditches  and  Watercourses  Act,  I  think  that 
the  Act  might  be  extended.  I  understand  that  the  scope  of  the  Act  is  limited  to 
six  or  seven  individuals.  I  cannot  see  why  it  should  not  be  extended  to  an 
indefinite  number.  I  don't  see  why  a  council  could  not  by  resolution  extend  it 
after  a  committee  being  sent  on  to  investigate.  I  think  that  the  limit  of  goin^ 
through  five  owners  is  too  small.  I  think  it  should  be  extended  on  the  recom° 
mendation  of  an  engineer,  or  by  the  resolution  of  the  council,  or  both." 

Thos.  W  Brown,  Sarnia,  said  :  "  I  think  that  the  limit  of  passing  through 
five  owners  is  too  small." 
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W.  G.  Willoughby,  Watford,  said :  "  We  want  the  Act  so  that  we  can 
work  back  to  the  head  of  the  drain.  Under  The  Ditches  and  Watercourses  Act, 
if  a  person  in  the  centre  wants  an  outlet  across  his  neighbor  there  is  no  way  of 
taxing  the  uplands  for  that.  The  engineer  has  no  power  to  tax  that  above  him. 
The  engineer  should  go  up  as  well  as  down." 

Benjamin  Watterworth,  Glencoe,  said :  "  Passing  through  the  lands  of 
four  or  five  owners  does  not  give  sufficient  scope  to  act  upon." 

Singleton  Gibb,  Glencoe,  said ■:  "  The  limit  as  to  passing  through  the 
property  of  five  owners  is  too  restricted.  I  believe  that  a  man  lying  above 
one  or  five  or  ten  owners  should  be  at  liberty  to  press  a  ditch  if  necessary 
through  as  man}7  owners  as  might  be  necessary.  I  think  it  is  wrong  that  any 
one  man  should  be  drowned  out." 

L.  E.  Vogler,  Bothwell,  said  :  "  I  think  the  Act  limiting  the  engineer  to 
going  through  five  owners  too  limited  altogether ;  I  would  extend  it  to  double 
that  amount." 

Arthur  Leverton,  Bothwell,  said  :  "  The  Act  should  not  be  controlled  by 
persons  or  ratepayers  but  by  distance — say  one  mile." 

William  Fraser,  London,  said :  "  It  should  be  extended  to  the  limit  of 
benefit,  whether  it  took  in  more  than  five  owners  or  not.  I  think  it  would  be 
better  to  extend  it  beyond  the  limit  of  five  owners." 

A.  P.  McDougall,  London,  said  :  "  There  should  be  no  limit  to  the  distance 
to  which  an  engineer  should  go." 

William  Whitebread,  Wallaceburg,  said :  '•'  The  Ditches  and  Watercourses 
Act  should  be  restricted  to  a  very  limited  number — say  five  properties.  In  all 
cases  beyond  this  the  Municipal  Act  should  be  applied." 

W.  S.  Culvert,  Strathroy,  said :  "  Ditches  and  Watercourses  Act  must 
utilize  best  outlet  you  can  get.     Five  lots  are  sufficient." 

James  Anderson,  Woodstock,  said :  "  A  little  trouble  in  a  village  ;  five 
properties  of  at  least  100  acres,  or  five  full  lots,  whether  they  are  sub-divided  or 
not." 

E.  H.  Mackintosh,  Iroquois,  said :  "  The  property  of  five  owners  should 
be  rectified.  I  would  extend  the  drain  through  more  than  five  owners  and  to  the 
watershed  and  down  to  an  outlet." 

Adolphus  Dixon,  Iroquois,  said  :  "  Where  a  person  made  application  to  have 
an  engineer  come  on,  has  the  engineer  any  right  to  make  the  drain  through  the 
land  of  the  applicant  ?  The  applicant's  land  may  only  be  40  rods  wide,  and  if 
the  engineer  only  comes  up  to  the  line  of  the  applicant  then  the  man  higher  up 
than  the  applicant  is  assessed  with  no  means  of  reaching  the  drain.  The  award 
should  cover  the  applicant's  land." 

Andrew  Allison,  Chesterville,  said:  "The  award  drain  should  go  up  as 
far  as  the  watershed  and  make  a  drain  to  accommodate  the  lands  requiring 
drainage  in  the  locality,  no  matter  about  the  position  of  the  person  applying  for 
the  drain." 

S.  H.  Kendrick,  Chesterville,  said  :  "  I  would  take  it  up  and  down  to  the 
watershed  and  outlet." 

R  H.  Coleman,  Cannington,  said :  "  The  applicant  should  have  the  drain 
upon  his  own  land  instead  of  having  the  drain  come  only  up  to  the  line  below 
his  land.  The  Canada  Company  has  made  a  drain,  and  persons  above  have 
made  drains  into  a  swamp  above  the  Company's  drain  and  made  use  of  the 
Company's  drain.  The  Company  should  have  power  to  call  on  the  engineer, 
and  the  council  should  have  power  to  assume  the  drain  as  a  municipal  drain  on 
his  report  and  a  petition.     In  a  case  of  flooding  or  overcharging  a  private  drain 
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or    a  drain  under  this  Act  the   engineer   should   have  power  to  construct  any 
necessary  links  and  make  the  whole  drain  suitable  for  all  purposes." 

Gavin  Hamilton,  Perth,  said :  "  Give  three  miles  instead  of  five  owners." 

Lanark  County  Council  agrees  with  Mr.  Hamilton. 

W.  LoNSBOROTGH,  Cannington,  said :  "  In  regard  to  the  Ditches  and 
Watercourses  Act  the  limit  of  length  of  a  drain  should  be  one  mile  and  a  half." 

M.  J.  Malott,  Leamington,  said  :  "  As  far  as  the  Ditches  and  Water- 
courses Act  is  concerned.  I  think  it  is  defective  in  its  limits.  I  think  that  it 
•doesn't  extend  far  enough — I  mean  in  regard  to  the  length  of  it.  It  is  confined  to 
five  owners  in  length  ;  it  should  extend  to  seven  or  eight." 

John  Richmond,  Harrow,  said :  "  If  a  man  pays  to  a  municipal  drain  for 
•an  outlet  as  a  main  drain,  there  should  be  no  restrictions  to  his  getting  to  that 
•ditch  under  the  Ditches  and  Watercourses  Act.  I  think  the  engineer  should 
have  the  power  to  go  through  any  number  of  owners  to  give  an  outlet  to  an 
assessed  party." 

J.  E.  Reavely,  Welland,  said :  "  Five  lots  as  laid  out  by  original  survey 
should  be  substituted  for   the  five  owners  as  now." 

M.  B.  Barnhard,  Welland,  said  :  "  The  Ditches  and  Watercourses  Act  is 
useless  the  way  it  is  patched  up.  The  five  owners  should  be  changed  to  town- 
ship lots.  I  would  be  in  favor  of  the  people  electing  a  drain  commissioner  in 
the  same  way  as  a  municipal  councillor,  and  give  him  the  power  to  employ  an 
engineer  if  he  so  desires.  I  would  let  him  go  on  according  to  his  own  free  will ; 
his  decision  should  be  final." 

John  Hawks,  Leamington,  said  :  "  The  law  should  be  made  so  as  to 
provide  for  line  ditches,  half-and-half  in  width  on  each  man's  land,  or  with 
the  fence  on  the  line  and  a  jog  in  the  ditch,  so  as  to  have  part  of  length 
■on  one  side  and  part  on  the  other  side  of  the  fence." 

James  Malott,  Kingsville,  said :  "  I  would  not  limit  the  drain  to  the 
property  of  five  owners  but  would  confine  it  to  small  branch  drains." 

Huron  County  Council,  Clinton,  said  :  "  The  county  judge  of  Huron 
holds,  that  an  award  cannot  deal  with  the  construction  of  the  drain  on  the 
lands  of  the  applicant  but  can  only  deal  with  its  continuance  from  his  lands.  It 
either  ought  to  be  necessary,  that  before  applying  for  the  drain,  the  applicant 
have  the  drain  made  on  his  own  land,  or  it  should  be  made  so  that  the  construc- 
tion of  his  drain  can  be  provided  for  in  the  agreement  or  award  and  legalized." 

Sterling  Wood,  Iroquois,  said  :  "  Clause  (b)  of  section  6  of  the" Ditches 
^and  Watercourses  Act  should  be  made  so  that  it  shall  be  imperative  on  the 
council  to  pass  the  resolution." 

R.  W.  Beckstead,  Cornwall,  said  :  "  Another  trouble  which  is  general  is 
where  parties  do  not  agree  they  have  to  apply  to  the  council,  and  the  council  very 
seldom  interferes  where  any  number  of  persons  are  opposed  to  the  drain  and  the 
work  does  not  go  on.  The  person  wishing  to  have  the  drain  constructed  should 
have  power  to  go  through  any  number  of  owners.  There  should  be  no  need  of 
an  application  to  the  council." 

D.  R.  Brown,  Cornwall,  said  : — "  If  on  the  application  of  one  or  more  persons 
desiring  to  drain  their  land  into  a  creek  or  channel,  which  below  the  point  at 
which  their  award  drain  would  enter  it,  is  too  small  to  carry  off  the  water,  by 
reason  of  shoals,  or  in  any  other  way,  then  and  in  such  a  case  the  Municipal 
Oouncil  may  have  the  power  to  submit  the  application  to  the  referee,  who  shall 
visit  the  stream  or  channel,  and  determine  by  his  report  whether  the  improve- 
ment shall  go  on  or  not,  and  determine  the  lands  to  be  assessed.  I  would  apply 
the  same  principle  to  low  lands  lying  partly  within  the  limits  of  two  or  more 
municipalities." 
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"  There  should  be  some  remedy  in  case  an  award  drain  is  made  down  to  a  town- 
line,  and  the  outlet  is  some  distance  in  the  lower  township." 

Huron  County  Council,  Clinton,  said : — "  A  drain  has  been  made  under 
the  Ditches  and  Watercourses  Act  in  the  adjoining  township  of  Alma  dis- 
charging at  the  boundary  line  of  Grey,  and  flooding  lands  in  Grey,  and  Alma 
purposes  bringing  other  drains  to  the  same  boundary.  The  law  should  be  made 
such,  (and  be  made  clear),  as  to  enable  the  council  to  make  an  outlet  to  any 
extent  required,  and  sufficient  to  convey  away  all  water  brought  to  it,  and  with- 
out a  majority  petition,  on  the  report  of  an  engineer,  and  the  council  should  be 
enabled  to  assess  all  lands  causing  water  to  flow  into  such  drain,  and  a  munici- 
pality should  be  enabled  to  carry  it  through  any  other  municipalities  to  an  ulti- 
mate sufficient  outlet." 

The  commission  recommends  that  the  limit  as  to  length  of  drain  be  through 
five  township  lots  and  that  the  crossing  of  roads  or  running  along  roads  should  not 
count,  but  that  this  be  left  unlimited. 

In  going  through  lands  of  owners,  other  than  roads,  it  becomes  more  and 
more  difficult  to  regulate  the  construction  and  repair  without  taking  parties  to  a 
distance  from  their  lands  to  do  work,  but  in  going  along  a  road  the  apportioning 
becomes  more  easy  as  between  the  parties  and  the  municipality. 

It  is  also  important  to  encourage  the  work  of  drainage  along  roads,  as  much 
as  possible  with  such  drains  as  are  contemplated  by  this  Act,  in  view  of  the 
increasing  interest  that  is  being  taken  in  road  making. 

Covered   Ditch. 

8. — (2)  "The  engineer  may  by  his  award  direct  that  any  portion  of  such  ditch 
or  drain  may  be  constructed  as  a  covered  drain,  and  shall  determine  the  size  and 
capacity  of  the  proposed  covered  portion,  and  the  nature  and  quality  of  the 
material  to  be  used  therein,  but  no  such  direction  shall  be  given  by  the  engineer, 
if  the  covering  of  such  portion  of  the  ditch  or  drain  would  impede  or  delay  the 
free  flow  of  the  water  which  the  ditch  or  drain  is  intended  to  carry  off." 

This  provision  which  relates  to  an  underdrain,  or  covered  drain,  is  made  use 
of  in  various  municipalities  and  much  complaint  is  made  in  regard  to  it. 

It  will  be  noticed  that  no  provision  is  apparently  made  for  such  a  drain  in 
section  4,  and  it  does  not  appear  that  such  a  drain  could  be  made  by  agreement 
under  section  5. 

It  is  contended  that  where  a  part  of  a  drain  is  a  covered  drain,  it  should  be 
covered  all  the  way  to  the  head  of  the  drain,  as  it  is  difficult  to  keep  the  covered 
portion  from  becoming  choked  with  leaves  and  rubbish  when  there  is  an  open 
portion  above  it. 

Others  contend  that  there  will  be  no  difficulty  in  this  respect  if  proper  catch- 
basins  are  made,  and  that  provision  should  be  made  in  the  Act  for  the  construc- 
tion and  maintenance  of  these. 

R.  H.  Coleman,  Cannington,  said : — "  If  a  covered  drain  be  made  under  the 
Ditches  and  Watercourses  Act,  then  the  drain  ought  to  be  covered  from  the  head 
continuously,  down  until  the  open  portion  is  reached  and  catch-basins  should  be- 
provided  for  by  the  engineer,  at  the  end  of  each  man's  portion."  y* 

W.  E.  Yarnold,  Cannington,  said  : — "  I  certainly  agree  in  all  matters  stated 
by  Mr.  Coleman  in  his  evidence."  ,,-! 

Henry  Hardy,  Strathroy,  said : — "  No  engineer  should  allow  any  part  of  a* 
drain  to  be  tiled  with  an  open  portion  above." 

William  Manigault,  said : — "  Covering  should  extend  from  head  down." 
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John  SHEEHAN,Woodstock,  said: — "Power  should  be  given  to  the  engineerto 
go  on,  and  direct  the  open  drain  causing  the  trouble  to  be  converted  into  a  covered 
drain,  and  to  apportion  the  expense  over  all  parties  interested  in  the  drain,  above 
or  below,  or  both,  as  he  may  think  proper.  The  person  aggrieved  should  have  the 
right  to  apply  to  have  the  engineer  come  on  for  the  above  purpose." 

James  Anderson,  Woodstock,  said : — "Our  drains  under  the  Ditches  and 
Watercourses  Act  are  covered  drains.  The  Act  should  be  so  as  to  make  the  drain 
all  covered,  as  well  under  the  Ditches  and  Watercourses  Act  as  under  the  Muni- 
cipal Act.  We  have  very  few  drains  without  catch-basins  every  few  hundred 
rods.  It  would  be  better  to  have  the  covered  portion  continuous  to  the  upper  end 
of  the  drain.  Drains  under  Municipal,  and  Ditches  and  Watercourses  Acts  should 
be  provided  if  covered  with  catch-basins." 

R.  W.  Parker,  Woodstock,  said : — "  I  agree  with  Mr.  Anderson." 

Gavin  Hamilton,  Perth,  said  : — "  If  any  drain  is  covered  it  should  begin  at 
the  head  of  the  drain  and  be  continuous  all  the  way  as  far  as  it  goes." 

Jacob  C.  Shepley,  Kings ville,  said  : — "  I  favor  by  all  means  the  covering  of 
sections  under  award  drains,  because  those  open  drains  are  largely  a  nuisance.  T 
don't  favor  it  at  the  expense  of  the  whole  drain.  For  instance,  I  want  my  drain 
covered  through  my  lot,  now,  if  it  is  to  me  an  advantage  to  have  that  covered 
drain,  and  your  water  is  coming  through,  and  I  want  a  covered  drain,  let  me  do 
that  at  my  own  expense." 

John  Sheehan,  Woodstock,  said  : — "A  drain  made  under  the  Ditches  and 
Watercourses  Act  was  constructed  some  years  ago  and  the  lower  section  is  open, 
then  comes  a  covered  portion,  then  an  open  portion,  and  then  a  covered  portion, 
and  lastly  an  open  portion.  The  drain  was  constructed  in  this  way,  but  the 
central  open  section  being  through  woodland,  leaves  and  other  materials  are 
brought  down  in  the  open  portions  and  choke  up  the  tile  drain.  I  have  tried 
boxing  and  putting  in  stones,  but  nothing  will  avail  to  prevent  the  water  from 
flowing  on  the  low  land  and  injuring  it." 

Andrew  Allison,  Chesterville,  said: — "A  covered  portion  of  a  drain 
between  two  open  portions  would  never  work,  and  should  not  be  allowed.  When 
any  drain  is  covered,  then  in  every  case  the  covering  should  begin  at  the  head  of 
the  drain." 

S.  H.  Kendrick,  Chesterville,  said  : — "  If  a  drain  is  covered  at  all  it  should 
begin  at  the  head  and  go  down  continuously." 

Gavin  Hamilton,  Perth,  said : — "  Sub-section  3  of  section  8  should  be  struck 
out.  No  man  should  be  allowed  to  drain  his  land  by  tile  or  open  drain  into  the 
head  of  another  man's  tile  or  open  drain,  unless  by  consent,  if  the  drain  is  not 
in  a  watercourse,  and  if  a  larger  tile  is  needed  then  the  upper  man  should  pay 
the  charges.  If  an  award  drain  is  made  and  the  applicant  makes  his  private 
drain  through  his  own  lands,  and  the  man  above  drains  into  the  head  of  the 
private  drain,  the  first  man  should  have  the  power  to  bring  on  an  engineer.  If 
the  drain  is  in  a  watercourse  the  tile  should  not  be  put  in." 

M.  Day,  Ingersoll,  said : — "  I  would  not  let  the  others  in,  unless  under  an 
award  to  enlarge  the  former  drain,  or  in  case  it  does  not  require  enlarging,  then 
for  the  using  of  it  from  where  it  connects  down  to  the  outlet.  If  the  upper 
part  of  a  drain  is  made  first  and  the  lower  part  is  afterwards  made,  then,  in  such 
a  case,  the  upper  lands  being  furnished  with  an  outlet  should  be  made  to  do  a 
portion  of  work  as  an  outlet  would  be  provided  for  the  proper  carrying  off  of 
the  waters  of  the  upper  drain  to  an  outlet." 

John  Duffy.  Ingersoll,  said  : — "  I  agree  with  the  evidence  of  Mr.  Day." 

James  Anderson,  Woodstock,  said : — "  If    the  private  drain  is  furnished 
with  an  outlet  by  a  drain  made  under  the  Ditches  and  Watercourses  Act,  it  should 
8  (D.c.) 
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be  made  a  part  of  the  scheme  and  be  given  work  under  the  award  as  a  part  of 
the  drain." 

R.  Parker,  Woodstock,  said : — "  The  trouble  is  with  two  ditches  made 
through  my  land,  both  open,  to  take  away  water  from  the  tile  drains  above.  I 
want  the  man  above  to  assist  me  in  putting  in  tile.  They  were  made  before  I  bought. 
The  law  should  be  amended,  so  that  if  water  is  caused  to  flow  upon  the  lands  of 
another  man,  then  that  man  should  have  power  to  call  on  the  engineer  to  make 
an  award  to  take  that  water  to  a  proper  outlet,  and  charge  all  parties  causing 
the  water  to  come  down  on  the  land  below,  and  to  make  it  a  covered  drain." 

E.  H.  Mackintosh.  C  E.,  Iroquois,  said : — "  In  case  of  a  person  having  a  tile 
drain  which  is  entered  by  an  adjacent  owner  by  another  tile  drain,  the  man 
below  should  have  the  right  of  calling  on  the  engineer  so  as  to  adjust  the  whole 
matter,  and  the  changes  to  be  made  and  at  whose  expense,  so  as  to  do  justice  to 
all  parties  as  nearly  as  possible." 

Andrew  Allison,  Chesterville,  said  : — "  In  case  one  person  had  a  private 
drain,  and  it  is  led  into  by  another,  then  the  person  aggrieved  should  have  the 
power  of  bringing  on  the  engineer,  whether  the  drain  is  open  or  covered." 

S.  H.  Kendrick,  Chesterville,  said: — "If  the  award  drain  furnishes  or 
improves  an  outlet,  then  the  drain  furnished  with  an  outlet  or  improved  outlet 
should  do  some  work." 

M.  J.  Malott,  Leamington,  said  : — "  No  man  should  be  allowed  to  use  an 
award  drain  indirectly  through  the  open  or  tile  drain  of  another,  without  paying 
for  the  necessary  enlargement  of  the  open  or  tile  drain.  If  a  man  adjoining  the 
drain  is  going  to  tile  into  an  award  drain  or  a  municipal  drain,  another  man 
more  remote  would  naturally  drain  through  his  land,  they  should  share  in  the 
expense  of  making  the  drain  large  enough  for  both." 

Many  farmers  prefer  to  have  their  drains  covered  drains,  and  complaint  is 
made,  that  when  such  a  drain  is  made  away  from  the  source  of  the  water,  or  in  a 
position  where  other  lands  are  liable  to  be  drained  into  it,  there  is  no  provision 
to  enable  a  tax  to  be  levied  on  the  lands  above,  so  as  to  provide  in  advance  a 
covered  drain  of  sufficient  carding  capacity  to  convey  away  the  water  when 
these  higher  lands  drain  into  the  covered  drain. 

The  man  who  tiles,  contends  that  when  he  makes  a  drain  of  sufficient  size 
for  the  needs  of  his  own  land,  and  to  convey  away  the  natural  surface  flow  from 
the  lands  declining  towards  his  drain,  he  should  be  called  on  to  do  no  more.  It 
is  found,  however^  that  as  soon  as  he  has  this  done,  his  neighbor,  seeing  the  good 
effect  of  the  underdrain,  begins  draining  his  farm  and  leads  his  drains  to  the  one 
first  made,  and  the  lower  man's  drain  is  surcharged,  and  this  applies  to  open 
drains  as  well  as  to  those  covered. 

The  commission  is  asked  to  recommend,  that  the  law  be  made  that 
when  a  landowner  wishes  to  make  a  covered  drain  under  this  Act,  the  owners  of 
lands  that  will  drain  towards  it,  can  be  called  on  to  contribute  towards  making 
the  covered  drain  of  such  carrying  capacity,  as  will  provide  for  the  future  needs 
of  these  lands,  or  else  that  their  owners  be  debarred  from  joining  their  drains 

with  his. 

The  commission  is  of  the  opinion  that  there  is  a  tendency  to  make  tiled  or 
covered  drains  in  positions  not  well  adapted  for  them,  and  to  turn  into  covered 
drains  watercourses  that  are  the  natural  channel  for  the  discharge  of  water  from 
considerable  areas,  and  which  should  be  preserved  as  open  channels,  and  that  if 
legislation  were  given  without  limitations,  by  which  very  expensive  covered  drains 
could  be  made  to  take  away  waters  not  diverted  from  their  natural  course,  and 
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cause  a  heavy  tax  to  be  placed  on  other  lands  than  those  in  which  the  covered 
drains  are  made  for  these  expensive  works,  and  failing  this  to  deprive  these 
other  lands  of  their  advantages  from  elevation  and  position,  an  injustice  might 
be  done. 

Assessment  or  Liability  for  Work. 

8. — (2)  "  In  no  case  shall  the  engineer  include  or  assess  the  lands  lying  more 
than  50  rods  above  the  point  of  commencement  of  the  ditch  or  drain  upon  the 
lands  mentioned  in  the  notice  (form  B)  provided  for  by  section  5  of  this  Act,  nor 
the  lands  on  either  side  of  the  ditch  or  drain  which  lie  more  than  50  rods  from 
the  drain,  and  only  so  much  within  such  50  rods  as,  having  due  regard  to  the 
nature  of  the  locality  and  of  the  soil  and  the  lay  of  the  land  and  its  distance 
back  from  the  ditch  or  drain,  as  will  be  benefited  by  the  ditch  or  drain  and  then 
only  according  to  and  in  proportion  to  the  benefit  which  it  will  receive  by  such 
construction." 

In  this  sub-section  it  is  provided  that  the  lands  cannot  be  assessed  or  brought 
in  that  lie  more  than  50  rods  above  the  point  of  commencement  of  the  drain, 
and  here  the  words  "  assessed  "  and  "  brought  in  "  must  refer  to  the  liability  of 
the  owners  for  work  and  maintenance,  and  it  is  distinctly  stated  that  the  point 
of  commencement  of  the  drain  is  upon  the  lands  mentioned  in  (form  B),  and  the 
wording  of  the  form  refers  to  no  land  but  the  land  of  the  owner  who  moves  for 
the  drain  and  the  lands  through  which  the  drain  will  pass. 

It  is  also  provided  that  the  lands  cannot  be  brought  in  or  assessed  that  lie 
more  than  50  rods  on  either  side  of  the  drain. 

This,  then,  makes  the  only  lands  liable  for  work,  or  assessable  for  rock  cut- 
ting, those  which  lie  between  the  drain  and  a  line  beginning  at  a  point  even  with 
the  mouth  of  the  drain,  and  50  rods  to  one  side  of  the  drain,  and  running  thence 
parallel  to  the  drain  to  a  point  even  with  its  head,  then  in  a  semi-circle  around 
and  above  its  head  to  a  point  on  the  other  side  of  the  drain  and  even  with  its 
head,  and  then  parallel  to  the  drain  to  a  point  even  with  its  mouth,  keeping  at 
all  points  50  rods  from  the  drain. 

The  liability  being  confined  to  the  land  of  the  applicant,  and  the  lands 
through  which  the  drain  will  run  (the  lands  in  form  B),  and  the  judges  holding 
that  the  engineer  can  only  begin  the  drain  at  the  boundary  of  the  land  of  the 
applicant  at  which  he  seeks  his  outlet,  then  his  land  cannot  be  brought  in  beyond 
50  rods  from  the  boundary  at  which  he  is  seeking  his  outlet,  while  he  may  have  a 
drain  extending  through  his  whole  propert}7-,  and  others  may  have  drains  leading 
to   his  who  cannot  be  brought  in. 

It  is  frequently  found,  that  the  owner  wishing  to  make  use  of  the  Act  is  one 
who  either  has  a  drain  already  made  on  his  own  property,  or  who  has  water 
drained  to  his  land  by  others  at  a  higher  elevation,  and  he,  to  protect  himself 
against  injury,  is  obliged  to  move  to  take  the  water  farther  on.  When  he  does 
move,  he  and  the  parties  through  whose  lands  the  drain  will  run  have  to  do  the 
whole  work,  or  at  best  only  those  in  close  proximity  to  the  drain  have  to  do 
work. 

The  fifty-rod  limit  seems  to  restrict  the  fair  application  of  the  Act  only  to 
new  drains,  beginning  at  the  boundary  of  the  lands  of  the  applicant. 

It  may  be  noticed  also  that  the  Act  gives  the  power  of  awarding  work  only 
by  inference  and  not  by  direct  enactment. 

J.  P.  Whitney,  M.P.P.,  Iroquis,  said  :  "  Section  8,  sub-section  2.  The  pro- 
visions of  this  sub-section  render  the  law  practically  useless  in  many  cases.     It 
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cannot  be  necessary  that  argument  should  be  offered  in  proof  of  this  proposition. 
It  must  be  obvious  to  any  person  familiar  with,  the  conditions  of  drainage  in 
this  locality.     The  fifty-rods  limit  should  be  struck  out." 

R.  J.  Morrison,  Chatham,  said :  "  I  think  the  fifty-rod  limit  under  the 
Ditches  and  Watercourses  Act  is  a  nuisance.  I  think  the  engineer  should  have 
power  to  assess  land  beyond  the  limit  of  fifty  rods.  There  should  not  be  less 
than  100  or  150  rods." 

John  Vester,  Chatham,  said :  "  The  fifty-rod  limit  in  the  Ditches  and 
Watercourses  Act  is  too  small  altogether.  If  it  was  less  limited,  we  could  use 
the  Ditches  and  Watercourses  Act  a  great  deal  more  than  we  do.  It  should  not 
be  less  than  100  rods  anyhow.  We  use  it  a  great  deal  in  our  township.  We- 
have  a  great  many  small  drains  that  we  use  it  on  to  advantage.  We  are  using  it 
along  the  line  fences." 

C.  Purser,  Chatham,  said :  "  The  fifty-rod  limit,  under  the  Ditches  and 
Watercourses  Act,  seems  to  give  general  satisfaction  in  our  township.  If  a 
benefit  was  derived  by  lands  more  than  fifty  rods  away,  I  would  be  in  favor  of 
extending  the  limit.     The  limit  might  be  seventy  rods." 

David  Wilson,  Chatham,  said  :  "  I  would  make  the  limit  in  the  Ditches  and 
Watercourses  Act  extend  as  far  as  there  was  any  benefit  derived  from  it." 

John  Clarkson,  Chatham,  said  :  "  I  do  not  think  there  should  be  any  limit 
under  the  Ditches  and  Watercourses  Act.  I  think  the  limit  should  be  extended 
to  all  lands  benefited  by  it." 

Wm.  Irwin,  Chatham,  said :  "  My  opinion  would  be,  with  reference  to  the 
fifty-rod  limit  on  each  side,  that  it  is  perfectly  wrong.  The  limit  should  be 
extended  to  the  limit  of  the  watershed.  It  should  be  extended  as  far  as  the 
benefit." 

John  Smith,  Chatham,  said  :  "I  think  the  fifty-rod  limit  is  bad.  The  limit 
should  extend  out  from  the  drain  as  far  as  the  watershed." 

John  Reycraft,  Chatham,  said  :  "  I  have  no  objection  to  the  fifty-rod  limit 
in  this  Act  if  I  could  go  fifty  rods  above,  but  I  think  the  limit  itself  is  too  small." 

Robert  Wilkie,  Chatham,  said  :  "  I  would  abolish  the  fifty-rod  limit  and 
would  extend  it  to  the  lands  benefited." 

N.  H.  Shepley,  Chatham,  said  :  "  I  have  but  little  to  say  with  regard  to  the 
limit  of  fifty  rods.  I  fail  to  see  very  much  wrong  with  that  part  of  the  Act ; 
while,  perhaps,  that  limit  might  be  rather  short,  I  think  there  is  greater  danger 
of  extending  it  too  far.  It  seems  to  me  by  extending  it  very  much  farther,  there 
is  danger  of  an  injustice  being  done  by  giving  one  proprietor  control  over  the 
many.     I  think,  at  farthest,  it  should  not  exceed  100  rods." 

Dr.  McCully,  Ridgetown,  said  :  "  I  think  the  fifty-rod  limit  too  small.  I 
think  it  should  go  to  the  extent  that  the  engineer  would  suppose  would  be 
benefited.     I  don't  think  it  should  be  limited." 

John  Crawford,  Ridgetown,  said  :  "  The  Ditches  and  Watercourses  Act  was 
one  of  the  most  useful  Acts  we  ever  had  until  it  was  turned  upside  down.  The 
fifty-rod  limit  is  too  narrow  ;  it  should  not  be  confined  to  any  limit.  The  limit 
should  extend  to  lands  affected.  My  opinion  is,  that  parties,  no  matter  how  high 
their  lands  are,  when  they  gather  the  water  and  put  it  into  a  drain  and  send  it 
down  upon  those  low  lands,  they  should  be  compelled  to  a  certain  extent  to  take 
it  off." 

Wm.  Mann,  Comber,  said  :  "  I  think  the  limit  under  the  Ditches  and  Water- 
courses Act  should  be  extended  from  fifty  to  200  rods  so  as  to  cross  two  lots." 

P.  F.  Strong,  Comber,  said  :  "  The  limit  under  the  Ditches  and  Watercourses 
Act  should  be  extended  to  100  rods." 
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John  A.  Buchanan,  Comber,  said  :  "  I  think  the  fifty-rod  limit  is  wrong .  I 
think  it  should  be  extended.  We  have  cases  where  water  is  brought  probably, 
say,  200  or  300  rods  away  from  it.  I  consider  that  the  limit  is  too  small.  It 
should  be  extended  to  100  or  150  rods." 

S.  I.  Malott,  Kingsville,  said  :  "I  would  extend  the  fifty-rod  limit  to  the 
-watershed,  or,  at  least,  to  100  rods." 

Jacob  A.  Shepley,  Kingsville,  said :  "  I  fancy  possibly  the  limit  is  a  little 
narrow  at  present.  I  think,  if  I  was  to  make  a  suggestion,  that  it  would  be  to 
the  effect  that  the  limit  be  about  100  rods." 

James  McKinley,  Ridgetown,  said  :  "  The  fifty-rod  limit  in  the  Ditches  and 
"Watercourses  Act  is  bad,  and  should  be  struck  out.  The  lands  should  be  assessed 
as  far  as  the  ditch  will  benefit  them." 

George  McDonald,  Ridgetown,  said  :  "  There  should  be  no  limit  to  the 
Ditches  and  Watercourses  Act." 

C.  Darling,  Ridgetown,  said  :     "  The  fifty-rod  limit  is  wrong." 

John  Serson,  Ridgetown,  said :  "  The  engineer  should  have  the  privilege  of 
going  beyond  the  fifty-rod  limit.     It  should  extend  to  the  watershed." 

Thomas  W.  Brown,  Sarnia,  said  :  "  I  would  extend  the  fifty-rod  limit  to  the 
lands  affected ;  I  would  extend  the  limit  as  far  as  the  water  would  get  to  the 
ditch." 

William  Nesbitt,  Sarnia,  said  :  "  I  think  the  present  limits  of  the  Ditches 
and  Watercourses  Act  make  it  of  no  use  at  all.  My  opinion  is,  that  the  fifty -rod 
limit  has  made  the  Ditches  and  Watercourses  Act  in  our  township  so  that  there 
are  very  few  ditches  constructed  under  it." 

John  8.  Shields,  Watford,  said :  "  I  think  the  fifty-rod  limit  should  be 
extended  to  150." 

Hector  MacFarlane,  Glencoe,  said :  "  The  fifty-rod  limit  is  wrong  ;  it  is 
wrong  in  level  countries." 

Benjamin  Watterworth,  Glencoe,  said  :  "  I  don't  approve  of  the  fifty-rod 
limit." 

Singleton  Gibb,  Glencoe,  said  :  "  I  think  it  works  satisfactorily.  The  fifty- 
rod  limit  is  too  narrow.  1  would  favor  that  being  left  to  the  discretion  of  the 
engineer.     I  would  make  it  200  rods  anyway." 

L.  E.  Vogler,  Bothwell,  said  :  "  I  think  the  fifty-rod  limit,  under  the  Ditches 
and  Watercourses  Act,  should  be  extended ;  I  think  a  great  deal  of  hardship  is 
incurred  by  that.  The  limit  should  extend  to  as  far  as  the  engineer  chooses  to 
go  for  benefit,  to  the  limit  of  the  benefit.  I  always  considered  it  a  hardship  that 
an  engineer  was  not  allowed  to  go  more  than  fifty  rods  from  the  drain." 

Arthur  Leverton,  Bothwell,  said :  "  The  fifty  rods  will  not  take  in  the 
fair  quantity  of  land  affected." 

Wm.  Fraser,  London,  said  :  "  I  think  the  fifty-rod  limit  might  be  extended. 
It  should  be  extended  as  far  as  would  be  thought  beneficial." 

A.  P.  McDougall,  London,  said :  "  I  think  the  fifty-rod  limit  is  too 
restricted ;  I  don't  see  any  reason  for  it.  The  limit  should  be  extended  as  far 
as  the  lands  are  benefited  by  it." 

Charles  Jones,  London,  said  :  "  The  Ditches  and  Watercourses  Act  should 
be  amended  by  abolishing  the  fifty-rod  limit,  and  allowing  the  engineer  to  assess 
as  far  as  the  lands  affected  extend." 

George  Leversage,  Stratford,  said  :  "  Fifty- rods  limit  should  be  struck  out, 
and  the  assessment  extend  as  far  as  the  lands  affected  lie  and  up  to  watershed. 
Make  the  outside  limit  160  rods  on  either  side." 
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Michael  Arnold,  Ridgetown,  said:  "The  fifty -rod  limit  ought  to  be 
abolished  and  the  lands  affected  assessed,  the  land  actually  benefited,  but  in  no 
case  should  it  extend  beyond  the  limits  of  the  lots  adjoining  the  drain." 

James  Leslie,  Ridgetown,  said:  "Fifty-rod  limit  should  be  extended,  but 
not  beyond  the  limits  of  lots  adjoining  the  drain." 

James  Serson,  Ridgetown,  said  :  "  The  fifty-rod  limit  should  be  abolished, 
and  the  lands  actually  affected  assessed,  but  not  going  beyond  the  lot  affected.  It  is 
very  well  as  it  is,  because  the  persons  owning  lands  beyond  the  fifty-rod  limit- 
may  not  drain  them  for  ten  or  fifteen  years.  The  fifty  rods  is  farther  than  the 
benefit  extends." 

John  Langford,  Ridgetown,  said  :     "  The  fifty-rod  limit  is  too  small." 

John  McKerricher,  Ridgetown,  said  :  ■'  Fifty-rod  limit  in  the  Ditches  and 
Watercourses  Act  is  too  small ;  would  say  100  rods." 

William  Whitebread,  Wallaceburg,  said :  "  The  fifty-rod  is  too  small,  but 
should  be  extended  so  as  to  embrace  all  the  land  benefited  on  the  lot  adjoining  the 
drain.  My  reason  is,  that  a  lot  adjoining  the  drain  will  drain  all  the  water 
from  it  into  the  drain,  whether  it  comes  100  rods  or  more,  whereas  his  proportion 
of  work  is  restricted  to  fifty  rods,  and  is  the  same  as  where  only  fifty  rods  of  a 
lot  can  be  drained  ;  the  first  man  receives  double  the  benefit  of  the  second  at  the 
same  cost" 

David  Brandt,  Forrest,  said  :  "  Trouble  with  the  fifty-rod  limit.  It  destroys 
the  usefulness  of  the  Act.  Persons  come  in  and  use  the  drains  and  don't  pay 
anything." 

Robert  Rae,  Forrest,  said  :  "  Extend  the  fifty  rods,  but  in  no  case  exceed 
the  limit  of  the  lots  on  either  side." 

R.  H.  Coleman,  Cannington,  said :  "  I  am  in  favor  of  limiting  the  Act  to  the- 
least  possible  limit  and  not  beyond  fifty  rods,  for  the  reason  that  it  is  only- 
intended  to  reach  a  municipal  drain." 

Alexander  Leith,  Alvinston,  said  :  "  The  fifty-rod  limit  is  all  right." 

James  Orchard,  Alvinston,  said  :  "  Fifty  rods  too  small ;  go  as  far  as  the 
water  comes  down." 

Henry  Hardy,  Strathroy,  said  :  "  Fifty -rod  limit  is  enough." 

James  Northcott,  Strathroy,  said  :  "  I  would  extend  fifty-rod  limit  as  far 
as  the  lands  affected  extend." 

Wm.  Manigault,  Strathroy,  said  :  "  It  is  all  very  well  for  a  few  but  will  not 
work  with  a  large  number." 

W.  S.  Calvet,  Strathroy,  said  :  "  Fifty  rods  should  be  extended  a  little.  It 
should  extend  as  far  as  the  lands  affected  lie,  but  in  no  case  to  exceed  75  rods." 

E.  B.  Brown,  lngersoll,  said :  "  Fifty-rod  limit  should  be  done  away  with,  it 
should  be  extended  but  not  beyond  the  lots  adjoining  the  drain." 

M.  Day,  lngersoll,  said  :  "  I  am  opposed  to  the  fifty-rod  limit,  but  no  lands 
should  be  assessed  which  do  not  border  on  the  drain." 

John  Duffy,  lngersoll,  said  :  "  I  agree  with  the  evidence  of  Mr.  Day." 

John  Sheehan,  Woodstock,  said :  "  The  fifty-rod  limit  should  be  abolished 
and  should  extend  to  100  or  150  rods." 

James  Anderson,  Woodstock,  said :  "  The  fifty-rod  limit  is  too  short  and 
ought  to  get  doubled  and  trebled.  I  would  not  go  beyond  the  boundaries  of 
the  land  adjoining." 

R.  W.  Parker,  Woodstock,  said :  "I  agree  with  the  evidence  of  Mr. 
Anderson." 

W.  R.  Burke,  lngersoll,  said  :  "  The  fifty-rod  limit  contains  a  good  principle 
I  maintain,  but  the  limit  might  be  extended  to  100  or  120  rods  at  the  sides,  and 
farther  at  the  head  where  the  fall  is  not  great." 


119 


Andrew  Allison,  Chesterville,  said :  "  The  Ditches  and  Watercourses  Act 
was  before  the  limit  better  than  it  was  ever  since.  The  mistake  was  made  in 
the  fifty-rod  limit.  It  should  extend  to  the  watershed.  Lands  should  be  liable 
for  assessment  up  to  the  watershed  but  the  assessment  should  become  lighter  as 
it  goes  up." 

Thomas  Carlisle,  Chesterville,  said  :  "  All  lands  affected  should  be  taken  in 
up  to  the  watershed." 

S.  H.  Kendrick,  Chesterville,  said  :  "  The  fifty-rod  limit  is  too  narrow,  would 
go  to  the  watershed." 

C.  D.  Casleman,  Chesterville,  said :  "  There  was  before  the  fifty-rod  limit  a 
great  hardship  in  going  great  distances  in  assessing  for  outlet.  The  Act  should 
only  apply  to  small  drains.  The  municipal  drains  could  be  made  for  outlet,  but 
the  award  drains  should  be  for  benefit  only.  The  restriction  is  too  great  and 
should  be  extended  to  a  farther  limit,  say  100  rods." 

E.  S.  Gregory,  Chesterville,  said  :  "1  agree  with  the  evidence  of  Mr. 
Casleman." 

Ezra  Becker,  Chesterville,  said :  "  There  should  be  no  limit  to  the  Ditches 
and  Watercourses  Act,  and  it  should  extend  to  the  watershed  all  round." 

David  Rae,  Chesterville,  said :  "  I  don't  approve  of  the  fifty-rod  limit.  I 
would  assess  for  benefit  and  outlet,  if  the  outlet  was  a  benefit  to  the  lands.  Begin 
at  the  head  of  the  watercourse  and  carry  it  through  until  you  get  an  outlet.  I 
would  go  laterally  as  far  as  the  water  comes.  I  would  calculate  the  ditch  to 
drain  the  whole  district." 

James  McOuat,  Chesterville,  said  :  "  Fifty-rod  limit,  under  the  circum- 
stances you  explain  as  the  reasons  for  its  being  made  law,  is  all  right." 

Sterling  Wood,  Iroquois,  said :  "  I  think  the  fifty-rod  limit  too  restricted 
and  that  it  should  be  extended  to  the  limit  of  benefit  or  at  least  200  rods." 

John  Bennet,  Cornwall,  said  :  "  I  am  against  the  fifty -rod  limit,  and  I  think 
the  engineer  should  have  power  to  go  to  the  watershed.  It  should  be  at  least 
100  rods  on  each  side  and  from  the  head  of  the  drain." 

J.  B.  Snyder,  Cornwall,  said  :  "  I  would  do  away  with  the  fifty-rod  limit  in 
the  Ditches  and  Watercourses  Act  and  extend  it  to  the  watershed." 

R.  M.  Beckstead,  Cornwall,  said  :  "  The  law  is  changed  so  as  to  restrict 
the  assessment  within  fifty  rods.  The  limit  is  not  wide  enough.  Parties  wishing 
to  open  up  drains  cannot  go  beyond  the  fifty-rod  limit,  and  they  do  a  great  deal 
of  work  for  the  benefit  of  others  who  couldn't  be  reached  as  the  law  stands.  To 
remedy  this  I  would  extend  the  limit  to  the  watershed." 

J.  A.  McDougall,  Cornwall,  said  :  "  One  trouble  was  the  fifty-rod  limit. 
It  was  a  grievance  to  a  great  many.  A  drain  might  be  made  benefiting  others,  who 
could  not  be  assessed  and  who  were  anxious  to  get  in.  It  should  in  any  case  be 
extended  to  70  rods." 

Zenas  Orton,  Leamington,  said  :  "  I  should  think  there  could  be  a  little 
amendment  to  the  Ditches  and  Watercourses  Act.  I  don't  think  it  extends  quite 
as  far  as  it  should.  I  should  say  it  ought  to  be  double  the  distance.  I  have 
known  a  number  of  cases  that  draw  100  rods  each  way,  and  I  think  it  should  go 
more  than  fifty  rods  from  the  head.  I  don't  think  I  would  allow  people  to  use 
the  Ditches  and  Watercourses  Act  for  constructing  large  drains  ;  that  should  be 
done  under  the  Drainage  Act." 

C.  Coatsworth,  Kings ville,  said :  "  I  think  the  fifty-rod  limit  should  be 
extended  to  100  rods,  if  I  could  not  get  the  100  rods  I  would  take  75,  but  a 
100  would  be  the  best." 

Richard  Preston,  Leamington,  said :  "  I  think  the  limit  under  the  Ditches 
and  Wateicourses  Act  extends  far  enough.     It  should  be  confined  to  small  drains." 
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Charles  Fox,  Kingsville,  said  :  "  There  is  one  objection  I  would  take  and 
that  is  the  limit  of  50  rods.     It  should  be  100  rods  at  least." 

M.  J.  Malott,  Leamington,  said :  "  I  think  the  fifty-rod  limit  is  too 
restricted  ;  it  should  be  double  that  distance.  I  think  it  should  not  be  less  than 
80  rods  at  least." 

George  Robinson,  Leamington,  said  :  "  I  would  place  no  limit  in  the  Ditches 
and  Watercourses  Act  whatever,  that  is  my  view  neither  in  number  of  lots  nor 
distance." 

A.  Baird,  P.L.S.,  Leamington,  said :  "  The  fifty-rod  limit  of  assessment  in 
the  Ditches  and  Watercourses  Act  should  be  extended  and  made  60  rods  at  least, 
so  as  to  take  in  half  a  lot  on  each  side  or  120  rods  in  all,  so  as  to  take  in  a  whole 
lot." 

John  "Richmond,  Harrow,  said :  "  I  think  the  fifty-rod  limit  is  a  great  im- 
provement in  the  Ditches  and  Watercourses  Act." 

Myles  J.  Patton,  Harrow,  said :  "  I  believe  the  fifty-rod  limit  might  be 
increased.  In  cei'tain  cases  I  have  no  doubt  that  twice  the  present  distance 
would  not  be  too  far." 

James  H.  Brown,  Harrow,  said :  "  I  think  the  fifty -rod  limit  is  too  short. 
I  would  go  as  far  as  a  person  would  use  the  drain  or  would  be  benefited  by  it. 
If  a  person  beyond  the  50  rod  limit  is  benefited  he  should  be  assessed.  I  should 
say  it  ought  to  be  about  100  rods." 

Richard  Dodson,  Comber,  said  :  "  I  think  the  fifty-rod  limit  is  too  short. 
I  should  think  it  should  be  extended  to  200  rods  any  way  at  the  least,  so  as  to 
take  in  two  lots  on  each  side." 

J.  E.  Reavely,  Welland,  said:  "  The  fifty -rod  limit  is  too  small,  it  should 
be  extended  to  80  rods  or  100  rods  at  least.  I  would  extend  the  limit  and  run  in 
the  direction  of  the  drain  and  around  the  head  of  the  drain." 

George  Ross,  Welland,  said  :  "  In  the  Ditches  and  Watercourses  Act  fifty  rods 
should  be  extended  to  80  rods.  It  would  be  better  to  make  it  the  width  of  a  lot 
on  each  side." 

Theodore  Wigle,  Kingsville,  said :  "  The  fifty-rod  limit  now  in  the  Ditches 
and  Watercourses  Act  is  about  right  in  my  judgment." 

Huron  County  Council,  Clinton,  said  :  "  In  the  Ditches  and  Watercourses 
Act,  the  limit  of  liability  or  assessment  should  be  the  limit  of  benefit,  but  we  do 
not  favor  the  Act  as  it  is." 

George  Morris,  Windsor,  said :  "  I  think  the  fifty -rod  limit  under  the 
Ditches  and  Watercourses  Act  is  too  small,  but  I  do  not  think  I  could  suggest 
any  limit.     I  would  certainly  extend  it  as  far  as  the  land  is  benefited." 

F.  P.  Bouteiller,  Windsor,  said  :  "  I  would  not  be  in  favor  of  extending  the 
fifty-rod  limit  under  the  Ditches  and  Watercourses  Act  much  farther.  It  strikes 
me]that  the  moment  they  have  to  go  very  fai,  they  must  use  the  special  drainage 
system." 

Walter  Walsh,  Windsor,  said :  "  I  would  leave  the  fifty-rod  limit  in  the 
Ditches  and  Watercourses  Act  as  it  is." 

H.  P.  Mailloux  and  P.  F.  Strong,  agree  with  Mr.  Walsh. 

John  Bray,  Amherstburg,  said :  "  I  do  not  see  any  reason  why  the  fifty-rod 
limit  should  not  be  extended.     I  would  extend  it  as  far  as  it  was  available." 

James  Honor,  Amherstburg,  said  :  "  There  are  some  cases  in  our  township 
where  parties  are  complaining  about  the  fifty-rod  limit.  Some  think  it  should  be 
more  extended.  I  fancy  that  the  fifty-rod  limit  should  be  extended.  I  would 
get  at  least  half  way  across  a  lot  or  60  rods.  I  would  extend  it  64  rods  from  the 
drain." 
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W.  Lonsborough,  Cannington,  said  :  "  The  limit  of  liability  for  assessment 
fifty  rods  is  not  wide  enough  ;  it  should  extend  to  100  rods  from  the  drain." 

The  commission  recommends  that  the  limit  of  fifty  rods  be  extended  to  75. 

Proceedings. 

(5)  "  In  case  of  dispute  between  owners  respecting  such  proportions,  any 
owner  shall,  before  filing  with  the  clerk  of  the  municipality  the  requisition  pro- 
vided for  in  section  6  of  this  Act  (form  C.  or  to  the  like  effect),  serve  upon  the 
other  owners  or  occupants  of  the  lands  to  be  affected  a  notice  in  writing  signed 
by  him  (form  B.  or  to  the  like  effect),  naming  a  day,  hour,  and  place  convenient 
to  the  ditch  or  drain  at  which  the  parties  are  to  meet,  and  if  possible  agree  upon 
the  respective  portions  of  the  ditch  or  drain  to  be  made,  deepened  or  widened  by 
each  of  them,  the  notice  to  be  served  not  less  than  twelve  clear  days  before  the 
time  of  meeting ;  and  in  case  at  the  meeting  an  agreement  shall  be  come  to 
between  the  parties,  the  agreement  shall  be  reduced  to  writing  (form  A.  or  to  the 
like  effect),  and  shall  be  signed  by  all  the  parties,  and  shall  within  four  clear 
days  from  the  signing  thereof,  be  filed  with  the  clerk  of  the  municipality  in  which 
the  land  adjoining  the  ditch  or  drain  is  situated,  and  the  agreement  may  be 
enforced  in  like  manner  as  an  award  of  the  engineer  as  hereinafter  provided." 

This  section  applies  to  a  case  in  which  there  is  a  dispute  between  owners 
respecting  the  proportion  of  the  ditch  or  drain  to  be  made  by  each.  It  should  not 
necessarily  apply  only  to  a  case  where  there  is  a  dispute,  but  to  any  case  where 
a  drain  is  required. 

"  Any  owner  shall,  before  filing  with  the  clerk  of  the  municipality  the  requisi- 
tion provided  for  in  section  6  of  this  Act  (form  C  or  to  the  like  effect),  serve  upon 
the  other  owners  or  occupants  of  the  lands  to  be  affected  a  notice  in  writing 
signed  by  him  (form  B.  or  to  the  like  effect)."  Turning  to  form  B.  it  will  be  seen 
that  it  applies  to  an  owner  seeking  an  outlet  through  another's  land,  and  from 
the  evidence  it  appears  that  some  county  judges  rule  in  case  of  an  award,  that 
the  engineer  has  no  right  to  award  any  drain  to  be  made  on  the  land  of  the  owner 
moving  to  have  the  work  done,  but  must  begin  at  his  boundary  line.  When  the 
agreement  is  filed  with  the  clerk  of  the  municipality,  it  takes  the  position  of  an 
award  as  far  as  its  enforcement  is  concerned,  and  it  becomes  a  question  whether 
or  not  the  agreement  must  relate  to  such  a  drain  only,  as  will  begin  at  the  lower 
boundary  of  the  lands  of  the  owner  moving  to  have  the  work  done.  The  wish  is 
very  general,  to  have  the  Act  and  forms  made  to  deal  with  the  drain  on  the  lands 
of  the  owner  applying,  and  on  the  lands  above  and  below  his. 

At  the  time  of  writing,  an  award  has  been  set  aside  in  the  county  of  Kent 
after  much  expense  was  incurred,  owing  to  the  party  who  signed  the  requisition 
to  bring  on  the  engineer  not  being  the  owner,  and  this  is  a  case  of  frequent 
occurrence,  the  land  being  sometimes  found  to  be  the  property  of  the  wife,  or  of 
a  parent,  and  the  discovery  comes  too  late.  It  has  been  urged  that  the  party 
signing  the  requisition  should,  before  doing  so,  file  a  declaration  that  he  is  the 
real  owner. 

The  calling  of  a  meeting  for  an  agreement  being  at  the  foundation  of  the 
proceedings  the  commission  recommends  that  such  a  declaration  be  required  to 
be  filed  before  the  first  proceedings  are  taken. 

"  And  in  case  at  the  meeting  an  agreement  shall  be  come  to  between  the 
parties,  the  agreement  shall  be  reduced  to  writing  (form  A.  or  to  the  like  effect), 
and  shall  be  signed  by  all  the  parties." 

At  this  meeting  when  a  road  will  be  affected,  it  is  evident  the  reeve  or  some 
one  properly  authorized  should  be  present  to  act  for  and  bind  the  corporation. 
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It  has  been  suggested,  that  provision  should  be  made  to  have  the  engineer- 
present  at  the  meeting  to  direct  the  drawing  up  of  the  agreement,  and  if  no  agree- 
ment be  come  to,  that  the  engineer  then  and  there  proceed  with  the  work. 

It  is  claimed  that  it  is  found  impossible  to  enforce  work  or  completion  of 
repairs  under  agreements  as  usually  drawn. 

John  S.  Cummings,  Cannington,  said  :  "  If  continued  the  engineer  should 
be  present  at  the  meeting  for  agreement,  to  guide  in  the  drawing  up  of  the  agree- 
ment, the  engineer  if  they  do  not  agree,  to  go  right  on  with  the  work  and  to  look 
into  the  notices  and  to  the  ownership." 

R.  H.  Coleman,  Cannington,  said  :  "  I  am  convinced,  that  the  usefulness  of 
the  preliminary  meeting  for  agreement  is  in  name  only.  It  is  of  no  use,  the 
agreement  as  drawn  is  not  enforceable.  I  have  never  seen  one  yet  that  was, 
except  in  a  simple  case,  as  usually  drawn  it  is  impossible  to  carry  it  out,  as  levels 
and  location  must  be  fixed  by  an  engineer.  Every  thing  must  be  specific  and 
definite  before  it  can  be  enforced.  I  would  merge  meeting  for  agreement  and 
meeting  with  engineer  into  one.     Sections  5  and  6  should  be  consolidated." 

The  form  of  agreement  form  A.  would,  as  it  is  the  second  form  referred  to  in 
the  section,  be  more  appropriately  designated  as  form  B.,  and  form  B.  as  form  A., 
it  being  the  first  referred  to.  Form  A.  provides  for  the  maintainance  of  the  same 
parts  by  the  several  owners,  as  are  constructed  by  chem ;  and  a  certain 
fixed  time  is  contemplated  for  all  the  sections,  when  it  might  be  better  to  vary 
the  time  so  as  to  have  lower  sections  completed  first. 

"  And  shall  be  signed  by  all  the  parties  and  shall,  within  four  clear  days  from 
the  signing  thereof,  be  filed  with  the  clerk  of  the  municipality  in  which  the  land 
requiring  the  ditch  or  drain  is  situated,  and  the  agreement  may  be  enforced  in 
like  manner  as  an  award  of  the  engineer  as  hereinafter  provided  for." 

It  does  not  seem  quite  clear  whether  the  agreement  has  to  be  signed  at 
the  meeting  or  not,  and  the  time  in  which  it  has  to  be  filed  after  the  signing 
seems  very  short.  Time  should  be  given  to  have  the  agreement  drawn  by  a 
solicitor,  or  other  person  arranged  for  by  the  parties,  and  a  longer  time  should  be 
given  after  the  signing  to  get  it  to  the  clerk,  say  six  days. 

(6)  "  In  case  the  parties  at  the  meeting  shall  not  agree,  any  owner  may  file 
with  the  clerk  of  the  municipality  in  which  lands  requiring  such  ditch  or 
drain  are  situated,  a  requisition  (form  C.  or  to  the  like  effect),  shortly  describing 
the  ditch  or  drain  to  be  made,  deepened  or  widened,  and  naming  the  lands  which 
will  be  affected  thereb}7  and  the  owners  respectively,  and  requesting  that  the 
engineer  appointed  by  the  municipality  for  the  purpose  be  asked  to  appoint  a  day 
in  which  he  will  attend  at  the  place  named  in  the  requisition,  which  shall  not  be 
less  than  ten  or  more  than  sixteen  clear  days  from  the  day  on  which  he  received 
a  copy  of  said  requisition,  and  shall  also  at  least  four  clear  days  before  the  time 
appointed,  serve  upon  all  the  persons  named  in  such  requisition  a  notice  (form  B. 
or  to  the  like  effect)  requiring  their  attendance  at  the  said  time  and  place,  etc." 

This  presupposes  a  meeting  under  section  5,  and  lays  down  that  if  an  agree- 
ment is  not  come  to  at  that  meeting,  any  owner  may  file  a  requisition  with  the 
clerk.  It  should  be  made  clear,  that  the  owner  filing  must  be  the  owner  who 
called  the  meeting  for  agreement. 

It  does  not  provide  for  a  case  where  the  "  parties  at  the  meeting '  have  come 
to  an  agreement,  but  have  (if  there  has  been  delay  in  drawing  up  the  formal 
written  agreement)  objected  to  signing  it  from  a  change  of  mind  or  other  cause, 
and  the  agreement  has  fallen  through. 

Executors,  guardians,  and  agents  under  power  of  attorney,  should  be  placed 
in  the  same  position  as  a  real  owner  for  the  purposes  of  the  Act. 
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The  words  "  any  owner,"  would  seem  to  imply  that  any  one  of  the  parties 
could  call  on  the  engineer,  but  form  C.  will  not  carry  out  this  view, 
it  is  the  party  seeking  an  outlet  who  shall  act,  and  if  the  whole  drain  is  to 
be  made,  the  party  whose  lands  are  at  the  head  of  the  work  must  originate  it. 

The  Act  and  form  should  provide  for  the  notification  of  all  liable  for  work, 
or  an  assessment,  as  well  as  for  those  through  whose  lands  the  drain  will  pass. 

"  In  which  he  will  attend  at  the  place  named  in  the  requisition,"  would  be 
better  changed  too.  "  In  which  he  will  attend  at  the  locality  of  the  said  proposed 
ditch  or  drain,"  is  the  way  it  is  stated  in  the  requisition.  The  engineer  can 
then  in  his  answering  notice,  name  the  most  convenient  place  in  the  locality. 

Sections — (1)  "  The  clerk  shall  after  receiving  the  requisition,  forthwith 
notify  the  engineer  by  registered  letter,  enclosing  a  copy  of  the  requisition  ;  and 
on  receipt  of  the  same,  the  engineer  shall  notify  the  clerk  in  writing,  naming  a 
time  at  which  he  will  attend  ;  and  on  receipt  of  this  notice,  the  clerk  shall  file 
the  same  with  the  requisition,  and  shall  forthwith  send  a  copy  of  the  notice  of 
the  engineer  by  registered  letter  to  the  owner  making  the  requisition,  and  the 
engineer  shall  attend  at  the  time  named  in  said  notice,  shall  examine  the  premises 
and  if  he  deem  proper,  or  if  requested  by  any  of  the  parties,  shall  hear  evidence, 
and  is  hereby  authorized  to  examine  the  parties  and  their  witnesses  on  oath,  and 
may  administer  an  oath  or  affirmation  as  in  courts  of  justice,  and  if  he  shall  find 
the  making,  deepening  or  widening  of  the  ditch  or  drain  necessary,  he  shall 
within  thirty  days  after  the  day  of  meeting  named  in  the  requisition,  make  his 
award  in  writing  ^form  E.  or  to  the  like  effect)  specifying  clearly  the  locality, 
description  and  course  of  the  ditch  or  drain,  point  of  commencement  and  termina- 
tion of  same,  the  portion  of  the  ditch  or  drain  to  be  done  by  the  respective  par- 
ties, and  the  time  within  which  the  work  is  to  be  done,  the  amount  of  his  fees 
and  other  charges  and  by  whom  to  be  paid  ;  and  he  shall  have  power  to  adjourn 
the  examination  and  may  require  the  notification  and  attendance  of  other  parties 
whom  he  deems  interested  in  the  ditch  or  drain,  such  other  parties  to  have 
at  least  four  clear  days'  notice  of  time  and  place  of  attendance." 

"  Naming  a  time  at  which  he  shall  attend".  This  had  better  be  read,  "naming 
the  time  and  place  at  which  he  will  attend."  The  engineer  can  then  fix  the  most 
convenient  place  as  well  as  time  for  his  attendance. 

"And  the  engineer  shall  attend  at  the  time  named  in  the  said  notice."  Bet- 
ter to  insert  "and  place"  as  before. 

"He  shall  within  thirty  days  after  the  day  of  meeting  named  in  the  requisi- 
tion." 

The  day  of  meeting  not  being  named  in  the  requisition,  it  should  be  changed 
to  read,  "  the  day  of  meeting  named  in  this  notice  in  answer  to  the  requisi- 
tion." 

The  time  thirty  days  from  the  day  of  meeting  within  which  the  engineer 
has  to  make  his  award  is  found  in  practice  to  be  too  short,  as  it  sometimes  hap- 
pens that  the  day  appointed,  is  one  on  which,  owing  to  a  heavy  fall  of  snow  or  of 
some  other  unforeseen  circumstance,  an  examination  of  the  premises,  or  survey 
of  the  proposed  drain,  could  not  be  made,  and  the  meeting  would  have  to  be 
adjourned,  and  the  thirty  days  should  be  counted  from  the  day  to  which  the 
adjournment  is  made. 

"  Make  his  award  in  writing  (form  E.  or  to  the  like  effect)." 

Turning  to  form  E,  it  will  be  noticed  that  there  is  no  proper  grammatical 
connection,  of  the  words  "  having  by  the  requisition  of"  and  their  natural  sequence 
the  words  "  did  attend."  The  construction  would  be  improved  by  inserting  the 
words,  been  required  so  to  do,  between  "having"  and  "by." 
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Section  8. — (1)  does  not  enact  that  the  engineer  shall  award  the  maintenance 
or  keeping  in  repair.     It  should  do  this. 

Section  8. — (1)  provides  that  the  engineer  may  award  "the  amount  of  his 
fees  and  other  charges  and  by  whom  paid."  It  is  not  clear  what  is  meant  by 
other  charges. 

The  award,  and  section  should  provide  for  payment  of  assistants,  and  of 
clerk's  fees,  and  should  provide  for  cost  of  culverts  on  roads,  for  catch-basins  etc., 
or  for  the  construction  of  culverts,  and  catch-basins  by  parties  to  the  award. 

"And  he  shall  have  power  to  adjourn  the  examination,  and  may  require  the 
notification  and  attendance  of  other  parties  whom  he  deem  interested  in  the 
ditch  or  drain,  such  parties  to  have  at  least  four  clear  days'  notice  of  the  time  and 
place  of  attendance." 

It  should  follow  that  he  should  have  power  to  award  work  and  costs  to 
these  as  well  as  to  others. 

There  does  not  appear  to  be  any  provision  by  which  the  engineer  can  be 
compensated,  in  case  he  finds  after  going  on  the  ground,  that  parties  have  not 
been  properly  served  with  their  notices,  or  that  other  preliminary  steps  have  not 
been  properly  taken,  and  he  is  prevented  from  making  an  award,  knowing  that  if 
he  does  make  an  award  it  will  not  be  legal. 

Provision  should  be  made  to  secure  his  pay  in  such  cases. 

Where  a  drain  affects  lands  or  roads  in  two  or  more  municipalities,  provision 
should  be  made  for  the  filing  of  a  copy  of  the  award  and  of  all  plans,  profiles  etc., 
relating  thereto,  with  the  clerk  of  each  municipality  the  cost  of  which  to  be 
charged  to  the  work. 

Huron  County  Council,  Clinton,  said :  "  If  the  act  is  retained  when  a 
drain  has  been  let,  and  made  by  the  engineer,  and  his  certificate  given,  the  coun- 
cil should  have  power  to  distribute  the  payment  over  a  term  of  years." 

"If  the  act  is  continued,  we  favor  that  it  be  worked  under  a  money  assessment 
rather  than  by  work  in  the  drain,  as  a  better  drain  can  be  made  by   this  means." 

Mr.  Milne,  Clinton,  said  :  "  This  should  be  the  case,  when  the  parties  do  not 
agree  at  the  first  meeting,"  and  Mr.  Oliver  and  Mr.  Haine  agree  with  this,  and  it 
should  be  made  so  that  the  council  can  spread  the  assessment  over  a  term  of 
years. 

Alexander  Farlinger,  Iroquois,  said :  "  In  The  Ditches  and  Watercourses 
Act,  assessment  in  money  should  be  made  and  the  work  should  be  let  by  public 
competition." 

W.  Lonsborough,  Cannington,  said  :  "  The  award  should  cover  construc- 
tion only.  Then  when  repair  is  needed,  any  one  party  may  give  notice  and 
council  may  have  repair  made  under  a  money  assessment.  Turn  it  into  a  drain 
under  The  Municipal  Act  after  construction  unless  the  parties  should  agree." 
[  James  Anderson,  Woodstock,  said :  "The  award  should  provide  for  the 
doing  of  the  work,  or  paying  the  value  in  money.     It  should  be  optional." 

R.  W.  Parker,  Woodstock,  said  :  "I  agree  with  the  evidence  of  Mr.  Ander- 
son. 

Alexander  Farlinger,  Iroquois,  said :  "Many  persons  think  it  would  be 
better  for  the  engineer  to  let  the  work  out  by  contract  or  agreement  under  his 
control,  with  power  to  have  the  lands  and  so  forth  assessed  for  the  work.  I  approve 
of  this." 

Thomas  Carlisle,  Chesterville,  said :  "An  engineer  should  have  power  to 
put  a  money  assessment  for  the  making  of  an  outlet,  sometimes  through  rock, 
and  it  could  be  done  better  and  cheaper." 
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D.  R.  Brown,  Cornwall,  said:  "If  the  engineer  goes  on  after  the  thirty 
days  expire,  then  he  shall  not  be  considered  a  trespasser  nor  shall  the  award  be 
declared  invalid  on  that  account." 

Gavin  Hamilton,  Perth,  said :  "I  would  favor  a  money  assessment  for 
repairs  under  the  Ditches  and  Watercourses  Act.  As  much  as  possible  I  would 
have  each  man  repair  on  his  own  land." 

Lanark  County  Council  agrees  with  Mr.  Hamilton. 

Zenas  Orton,  Leamington,  said  :  "T  think  better  work  would  be  done,  if 
ditches  under  the  Ditches  and  Watercourses  Act  were  constructed  by  money 
instead  of  work.  A  contract  drain  is  always  better  when  it  is  done  by  one  man. 
It  gives  better  satisfaction.  I  never  saw  one,  where  the  parties  did  it  themselves, 
that  you  could  consider  more  than  half  done." 

N.  H.  Shepley,  Chatham,  said :  "I  think  it  would  be  an  improvement  to 
have  the  engineer,  in  making  out  his  report,  put  an  estimate  on  each  section." 

James  Serson,  Ridgetown,  said  :  "My  opinion,  in  regard  to  fixing  the  value 
of  the  different  sections  in  money  as  well  as  in  labor  by  the  engineer  under  the 
Ditches  and  Watercourses  Act,  is  to  make  every  man  do  his  own  work." 

William  Nesbitt,  Sarnia,  said  :  "A  person  should  be  allowed  the  privilege 
of  doing  his  own  work  upon  a  drain,  or  paying  for  it  to  be  done." 

Benjamin  Watterworth,  Glencoe,  said  :  "A  man  should  be  given  the  op- 
tion of  paying  for  the  work." 

L.  E.  Vogler,  Bothwell,  said  :  "I  think  the  idea  of  making  an  assessment 
in  mone}T,  as  well  as  in  work,  and  giving  the  parties  to  the  drain  the  privilege  of 
either  doing  the  work  or  paj'ing  the  money,  might  be  made  to  work." 

A.  P.  McDougall,  London,  said :  "When  the  engineer  goes  on,  he  should 
apportion  the  cost  in  money  assessment.  The  drain  should  be  constructed  then, 
under  a  commissioner  appointed  by  the  municipal  council  and  under  contract." 

Charles  Jones,C.  E.,  London, said:  "I  would  approve  of  abolishing  the  assess- 
ment' in  work  on  these  drains,  and  substitute  an  assessment  in  money,  .:o  as  to 
enable  a  municipal  council  to  let  the  contract  of  the  whole  drain,  instead  of  each 
man  doing  a  portion  of  the  work.  In  this  way  the  drain  would  be  more  effective 
in  its  working." 

George  Leversage,  Stratford,  said  :  "Assessment  should  be  made  in  money 
and  work,  and  any  party  should  have  the  privilege  of  paying.  The  repairs  should 
in  any  case,  be  by  money  assessment  and  contract,  a  person  as  the  Act  is  now, 
must  have  a  part  of  the  drain  to  maintain  before  he  can  complain  of  another 
not  maintaining  his." 

Michael  Arnold,  Ridgetown,  said :  "There  should  be  a  money  value  on 
every  section." 

James  Leslie,  Ridgetown,  said  :  "  The  assessment  in  money  should  be  sub- 
stituted for  work. " 

David  Brandt,  Forrest,  said  :  "  Each  man  should  have  the  privilege  of  pay- 
ing the  money  instead  of  doing  the  work.  " 

Benjamin  Richardson,  Alvinston,  said  :  "  There  should  be  an  assessment 
in  money  instead  of  an  apportionment  of  work.  If  all  parties  are  agreeable,  this 
division  of  work  would  be  all  right.  If  engineer  is  brought  on  it  should  be  in 
money  ;  council  can  then  let  the  contract  for  making  the  drain.  " 

Alexander  Leitch,  Alvinston,  said :  "  I  would  have  the  assessment  in 
money  instead  of  work." 

James  Orchard,  Alvinston,  said  :  "  Would  be  in  favor  of  a  money  assess- 
ment and  let  the  contract  for  the  whole  work." 

John  Maddock,  Alvinston,  said :  "  The  engineer  should  state  the  value  of 
each  section,  and  give  the  privilege  of  paying  money  instead  of  doing  work." 
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Henry  Hardy,  Strathroy,  said  :  "  In  the  award  give  each  man  privilege  of 
paying  money  or  doing  work.  It  would  be  a  better  drain  if  made  under  a 
money  assessment." 

James  Northcott,  Strathroy,  said :  "Make  money  assessment,  and  let 
contract  in  same  way  as  under  the  Municipal  Act." 

M.  Day,  Ingersoll,  said  :  "Either  allow  a  man  the  privilege  of  doing  the 
work  on  another's  land,  or  pay  the  cost  of  it." 

John  Sheehan,  Woodstock,  said  :  "  Power  should  be  given  to  the  engineer 
to  make  a  money  assessment  and  let  the  work  by  contract." 

The  Commission  recommends  that  the  work  of  each  owner,  and  its  estimated 
cost,  be  placed  in  the  award,  and  that  the  money  value  in  the  award  as  finally 
settled,  be  the  basis  for  the  assessment  for  repair  if  it  be  found  impracticable  as 
stated  by  some  witnesses  to  regulate  the  repair  so  as  to  give  each  owner  the 
repairs  on  his  own  lands."  • 

Rock  Cutting. 

9. — (2)  "  If  it  appears  to  the  engineer  that  rock-cutting  is  required  to  be  done, 
the  engineer  may  get  the  rock  cut  or  blasted,  by  giving  the  contract  out  to  public 
competition  by  tender  or  otherwise,  instead  of  requiring  each  person  benefited,  to 
do  his  share  of  the  work.  The  engineer  shall,  by  his  award,  determine  the  sum 
which  shall  be  paid  by  each  of  the  persons  benefited,  which  sum  unless  forthwith 
paid,  shall  be  added  to  the  collector's  roll,  together  with  seven  per  cent,  added 
thereto,  and  the  same  shall  thereupon  become  a  charge  against  the  land  of  the 
parties  so  liable,  and  shall  be  collected  in  the  same  manner  as  other  municipal 
taxes." 

This  provides  for  rock  cutting  or  blasting,  and  the  inference  is  that  cutting 
and  blasting  mean  also  its  removal  from  the  drain,  but  this  should  be  made  clear. 

"  The  eno-ineer  may  get  the  rock  cat  or  blasted  by  giving  the  contract  out  to 
public  competition." 

This  should  apply  to  not  only  the  cutting  and  blasting,  but  to  its  removal. 

"  The  engineer,  shall,  by  his  award,  determine  the  sum  which  shall  be  paid 
by  each  of  the  persons  benefited."  The  last  part  should  be  made  to  read,  by 
each  of  the  persons  whose  lands  will  be  benefited  by  the  rock  work. 

It  has  been  pointed  out  by  Mr.  Whitney,  Q.  C,  and  by  others,  that  the  word 
"  sum  "  gives  rise  to  a  great  deal  of  trouble  in  Eastern  Ontario,  where  rock-cutting 
has  frequently  to  be  resorted  to.  It  is  impossible  for  an  engineer  before  the  sur- 
face of  the  rock  is  exposed,  to  know  its  extent,  and  the  cost  of  its  removal,  and  it 
often  occurs,  that  the  cost  of  the  work  is  more  than  the  aggregate  of  the  sums 
provided  in  the  award  to  be  paid  for  it. 

The  suffo-estion  is  made  that  there  should  be  some  way  found  to  overcome 
this  difficult}*. 

One  way  suggested  is  that  a  provision  should  be  made,  whereby  the  award 
could  be  amended  after  the  deficiency  is  ascertained. 

Another  suggestion  is  that  instead  of  the  award  providing  for  a  sum  of 
money  against  each  party  liable,  a  percentage  of  the  cost  be  placed  in  the  award 
against  those  liable. 

Gavin  Hamilton,  Perth,  said  :  "  In  cases  of  rock  cutting  the  engineer  should 
have  power  to  provide  by  a  second  award  any  deficit  in  his  first  award,  and  if  his 
estimate  is  for  too  much,  then  give  him  power  to  grant  a  rebate." 

D.  R.  Brown,  C.  E.,  Cornwall,  said  :  "  The  provision  as  to  rock  cutting  is  not 
sufficient.     There  should  be  power  given  to  the  engineer  in  making  his  award  if  he 
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assesses  too  little  for  rock  cutting;  to  re-assess,  and  if  he  assesses  too  much  he 
should  have  power  to  pay  back  the  surplus." 

Section  9. — (1)  "  If  it  appears  to  the  engineer,  that  the  owner  or  occupier  of 
any  tract  of  land  is  not  sufficiently  interested  in  the  opening  up  of  the  ditch  or 
drain  to  make  him  liable  to  perform  any  part  thereof,  and  at  the  same  time  that 
it  is  necessary  for  the  other  parties  that  the  ditch  or  drain  shall  be  continued 
across  the  tract,  he  may  award  the  same  to  be  done  at  the  expense  of  the  other 
parties,  and  after  the  award  the  other  parties  may  open  the  ditch  or  drain  across 
the  tract  at  their  own  expense  without  being  trespassers,  but  causing  no  unneces- 
sary damage  and  replacing  fences  opened  or  removed  by  them." 

This  section  provides  for  having  work  done  on  the  lands  of  an  owner  or 
occupant  where  the  land  will  not  be  benefited  by  the  work. 

It  does  not  appear  in  any  other  part  of  the  Act  that  an  occupant  is  to  be 
considered. 

Appeal  from  Engineer's  Award. 

Sections  11  and  12  contain  provisions  foi  an  appeal  against  the  award  of  the 
engineer 

A  great  deal  of  evidence  has  been  given  in  regard  to  the  party  to  whom 
the  appeal  should  be  made. 

Some  witnesses  object  to  th;>  appeal  going  to  the  county  judge  and  complain 
•of  delays  and  want  of  uniformity  in  the  decisions. 

Some  favor  the  appeal  being  as  now  to  the  county  judge. 

Some  favor  an  appeal  to  the  township  council. 

Others  favor  an  appeal  to  the  referee. 

James  MacFarlane,  Chatham,  said :  "  The  referee  ought  to  hear  and  decide 
appeals  in  cases  under  Ditches  and  Watercourses  Act." 

John  Duck,  Ridgetown,  said  :  "  With  all  due  deference  to  county  judges,  I 
am  satisfied  it  is  a  mistake  having  them  try  cases  under  The  Ditches  and  Water- 
courses Act.  I  am  satisfied  there  are  a  great  many  men  in  the  township  that 
could  go  over  these  matters  and  adjust  them  better  than  the  county  jud^e.  I 
would  not  have  an  appeal  from  the  award  to  the  judge." 

William  Fraser,  London,  said  :  "  I  would  take  the  power  out  of  the  judge's 
hands  and  give  it  to  some  person  who  knows  something  about  drains,  some 
individual  who  knows  something  of  drains,  either  farmer  or  engineer.  The 
engineer  will  do." 

A.  P.  McDougall,  London,  said  :  "  I  would  be  in  favor  of  having  no  appeal 
from  the  court  of  revision  to  the  county  judge,  and  would  substitute  for  the 
county  judge  the  referee,  so  as  to  secure  uniformity  of  decisions,  both  under  The 
Ditches  and  Watercourses  Act  and  Municipal  Drainage  Act." 

Charles  Jones,  C.  E.,  London,  said:  "There  is  too  great  a  difference  of  opinion 
amongst  county  court  judges  on  the  legal  grounds  taken  against  the  awards  of 
engineers.  I  would  approve  of  the  referee  taking  the  place  of  the  county  iudo-e 
so  as  to  secure  uniformity  of  decisions." 

Benjamin  Richardson,  Alvinston,  said:  "No  appeal  should  be  given  from 
the  engineer's  assessment,  the  repairs  would  be  in  the  same  way  as  for  construc- 
tion. If  parties  want  to  pay  in  one  year  then  let  them  pay,  and  if  they  want 
longer  give  it  to  them.  No  by-law  is  necessary.  Assessment  should  extend  to 
limit  of  benefit." 

James  Anderson,  Woodstock,  said  :  "  We  have  only  had  one  appeal  before 
the  county  judge.  Our  county  council  petitioned  the  government  to  take  the 
power  away  from  the  county  judge.  The  council  should  be  substituted  for  the 
•county  judge." 
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R.  W.  Parker,  Woodstock,  said :  "  I  agree  with  the  evidence  of  Mr. 
Anderson." 

Alexander  Farlinger,  Iroquois,  said  :  "  I  would  suggest  that  the  govern- 
ment appoint  an  efficient  engineer  for  districts  as  inspector  whose  decision  will 
be  final,  with  power  to  go  over  the  work,  taking  levels,  etc." 

Andrew  Allison,  Chesterville,  said :  "  County  judges  should  have  nothing 
to  do  with  it.  The  township  council  should  be  the  final  court  of  appeal,  but  if 
not,  then  the  appeal  should  be  to  the  referee." 

E.  S.  Gregory,  Chesterville,  said :  "  In  appeals  under  award  the  evidence 
generally  is  shut  out.  The  court  of  revision,  I  think,  should  be  substituted  for 
the  county  judge  under  The  Ditches  and  Watercourses  Act,  and  their  decision 
should  be  final.  I  think  the  people  should,  through  their  representatives,  be  able 
to  do  justice  to  all  parties." 

Gavin  Hamilton,  Perth,  said :  "  The  township  council  should  have  power  to 
appoint  a  commission  to  which  appeals  from  an  engineer's  award  shall  be  made. 
It  might  better  be  made  by  the  county  council." 

George  Robinson,  Leamington,  said :  "  In  case  of  an  appeal  I  believe  it 
would  be  better  to  have  the  appeal  before  the  council  instead  of  the  county 
judge.  It  would  be  simpler,  cheaper  and  the  results  would  be  better,  and  let 
that  be  final." 

A.  Baird,  Leamington,  said  :  "  The  appeal  should  be  to  the  township  council. 
They  have  a  better  idea  of  the  land  and  of  the  wants  of  the  people,  and,  I  think,, 
they  can  judge  better  whether  the  award  is  correct  or  not ;  their  decision  to  be 
final." 

John  Richardson,  Harrow,  said  :  "  I  would  rather  have  the  appeal  to  the 
judge  than  the  court  of  revision.  The  question  about  the  difficulty  of  getting 
decisions  from  the  judge  is  a  close  one.  The  first  case  the  judge  tried  here  involved 
a  pair  of  trucks,  and  they  have  rotted  down  and  he  has  never  given  his  decision 
yet.  I  would  favor  a  clause  in  the  Act  requiring  the  judge  to  give  his  decision 
within  fourteen  days ;  having  the  decisions  delayed,  might  result  in  preventing; 
important  work  being  done  in  the  fall  and  throwing  it  over  until  next  year." 

Huron  County  Council,  Clinton,  said  :  "  We  consider  that  councils  should 
not  be  responsible  for  the  work  of  an  engineer  under  Ditches(and  Watercourses  Act, 
and  that  the  judge  should  be  empowered  to  refer  back  the  award  to  the  engineer 
for  amendment  on  lines  laid  down  by  the  judge." 

"  And  that  the  ultimate  appeal  in  all  cases  of  drainage  as  between  townships 
should  be  to  the  referee." 

Mr.  Torrence,  Warden  of  Huron,  says:  "  That  under  The  Ditches  and  Water- 
courses Act  after  the  time  for  appeal  from  the  award,  on  a  party  neglecting  to  do 
the  work  awarded  to  him  on  his  own  land,  the  engineer  let  the  work  and  the 
council  proposes  placing  the  amount  on  the  roll  as  provided.  The  party  in  default 
forbids  the  council  doing  so." 

Mr.  Torrence  suggests  that,  after  the  time  for  appeal  against  the  award,  the- 
county  judge  or  junior  county  judge  should  not  have  the   power  to  interfere  in 
the  working  out  of  the  award,  or  with  any  costs  or  assessments  arising  from  the 
carrying  out  of  the  work  under  the  award. 

An  objection  to  an  appeal  to  the  council  would  be,  that  the  council  may  be  a. 
party  to  the  award,  and  besides  it  is  evidently  the  intention  of  the  Act  that  the 
council  should  have  no  other  responsibility  than  as  a  party  to  the  award. 

An  appeal  to  the  referee  would  scarcely  do,  as  it  is  not  likely  thr.t  one  man 
would  have  sufficient  time  at  his  disposal  to  hear  all  appeals  under  The  Ditches, 
and  Watercourses  Act,  in  addition  to  those  arising  under  The  Municipal  Act. 
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The  opinion  of  the  commission  is  that  the  appeal  should  still  be  to  the 
county  judge. 

It  would  conduce  to  the  better  preparation  of  the  county  judge  for  the  hear- 
ing of  the  case,  if,  instead  of  his  merely  receiving  a  notice  of  the  appeal  from  the 
division  court  clerk,  he  has  sent  to  him  a  copy  of  the  award  (or  the  award  itself) 
and  the  plans  and  profile,  if  any,  and  the  gronnds  of  appeal  in  advance  of  the 
trial. 

He  should  be  required  to  give  his  decision  within  a  limited  time. 

The  council  should  only  be  interested  as  a  party  to  the  award,  and  if  the 
award  is  set  aside,  the  judge  should  be  empowered  to  deal  with  all  the  expenses 
connected  with  the  work  up  to  that  time,  as  well  as  with  the  costs  of  trial.  All 
parties  interested  in  the  drain,  as  shown  by  the  award,  should,  on  an  appli- 
cation to  set  aside  the  award,  appear  in  the  proceedings  either  as  appellants 
or  respondents. 

C.  D.  Casleman,  Chesterville,  said  :  "  The  township  council  should  draw  on 
the  general  funds  and  pay  the  fees  of  the  engineer  if  award  is  set  aside." 

E.  S.  Gregory,  Chesterville,  said:  "I  agree  with  Mr.  Casleman." 

D.  R.  Brown,  C.  E.,  Cornwall,  said :  "  Engineer's  fees  should  be  secured  in  all 
cases." 

Gavin  Hamilton,  Perth,  said :  "  The  party  engaging  an  engineer  should  pay 
for  his  services  in  case  the  award  is  set  aside." 

A.  Baird,  C.  E.,  Leamington, said:  "After  an  award  is  made  by  the  engineer  and 
is  afterwards  set  aside  by  any  illegal  proceedings  other  than  these  of  the  engineer, 
then  the  engineer  and  clerk  should  be  paid  their  costs,  but  if  the  fault  is  the 
engineer's  then  he  should  lose  his  costs  ;  if  the  engineei  does  his  work  illegally, 
does  not  conform  with  the  Act,  then  he  should  pay  the  costs,  but  I  say  if  he 
carries  out  the  meaning  of  the  Act  then  he  should  not ;  it  should  come  out  of  the 
council." 

Section  13  apparently  relates  to  the  rock  cutting  referred  to  in  sub-section  2 
of  section  9,  and  provides  for  payment  for  that  kind  of  work.  From  its  position 
it  is  doubtful  as  to  whether  it  relates  to  work  under  section  1G. 

Sections  15,  16,  17  and  18  relate  to  inspection  of  the  work,  and  to  the  let- 
ting of  work  in  default,  and  payment  therefor. 

Jonas  Gosnell,  Chatham,  said :  "  From  the  time  the  notice  is  given,  to  the 
time  the  drain  is  completed,  should  be  the  shortest  possible  time,  so  as  to  have  the 
parties  do  the  work  and  have  the  drain  in  running  order  in  as  short  a  time  as 
possible." 

Alexander  Farlinger,  Iroquois,  said  :  "  Engineer's  award  drain  of  the  past 
was  not  finished  in  time  to  be  of  service,  and  not  until  parts  of  the  ditch  made 
under  the  award  were  either  filled  up  with  the  garbage  or  grown  up  with  weeds, 
etc." 

John  Bray,  Amherstburg,  said  :  "  The  Drainage  Act  might  give  them  power 
to  extend  the  time  of  payment,  I  would  extend  the  time  of  payment.  As  it  is 
now  it  must  be  paid  in  one  year.  In  a  great  many  cases  the  work  can  be  done 
more  economically  with  less  drain  on  the  person  doing  it  and  a  great  deal  less 
friction  in  the  working  of  the  thing.  An  estimate  in  money  as  well  as  in  work 
would  be  an  advantage." 

Section  18. — (1)  "  The  council  shall  at  their  meeting  next  after  the  filing  of 
the  certificate  or  certificates  mentioned  in  section  16,  pay  to  the  engineer  his  addi- 
tional fees  therein  mentioned,  and  forthwith  thereafter  may  pay  to  any  person 
the  amount  which,  according  to  such  certificate,  he  is  entitled  to  receive  for  any 
work  mentioned  in  section  16,  and  thereafter  the  council  shall,  unless  the  amount 
or  amounts  named  in  the  certificate  or  certificates,  including  such  additional  fees, 
9  (d.c.) 
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are  forthwith  paid  by  the  respective  parties  declared  in  the  certificate  or  certifi- 
cates to  be  liable  to  pay  the  same,  cause  the  amount  or  amounts  and  fees  to  be 
added  to  the  collector's  roll,  together  with  seven  per  cent,  added  thereto,  and  the 
same  shall  thereupon  become  a  charge  against  the  lands  of  the  party  or  parties  so 
liable,  and  shall  be  collected  in  the  same  manner  as  other  municipal  taxes,  and 
when  collected  shall  be  paid  over  to  any  person  entitled  thereto." 

The  words  in  the  fourth  line  of  the  section  "  may  pay  to  any  person  "  conflict 
with  the  words  "  and  when  collected  shall  be  paid  over  to  any  person  entitled 
thereto." 

In  the  one  case  it  is  contemplated  that  the  contractor  be  paid  on  the  produc- 
tion of  the  engineer's  certificate,  and  in  the  last  words  we  have  an  implication 
that  he  is  not  to  be  paid  until  the  money  is  collected. 

Provision  should  be  made  for  payment  to  the  contractor  in  this  case  as  is 
done  in  section  13  (for  rock  cutting),  when  the  work  is  done. 

Mr.  Torrence,  the  Warden  of  the  county  of  Huron,  instanced  a  case  in  which 
an  owner  made  default  in  doing  the  work  assigned  to  him  under  an  award,  and 
the  work  was  let  and  completed  under  contract  and  paid  for,  and  the  owner  in 
•default  forbade  the  council  to  place  the  amount  upon  the  roll  against  his  lands, 
and  he,  Mr.  Torrence,  suggested,  that  no  appeal  should  be  allowed  to  the  county 
judge  against  this  action  of  the  council. 

Sections  21,  22,  23  and  24,  deal  with  a  case  in  which  an  open  drain  is  made 
under  an  award,  and  an  owner  afterwards  wishes  to  convert  the  portion  through 
his  lands  into  a  covered  drain. 

It  is  provided  that  this  may  be  done  under  the  consent  of  the  engineer  of 
the  municipality. 

Provision  is  made  for  an  inspection  before  and  after  it  is  done. 

The  engineer's  duties  are  to  determine  the  size  and  capacity  of  the  proposed 
covered  portion,  and  the  nature  of  the  material  to  be  used  therein.  His  duties 
should  be  extended  to  laying  out  the  depth  and  grade  to  be  given,  seeing  to  the 
covering  of  the  underdrain,  providing  for  catch  basins  and  an  improved  outlet 
and  any  other  work  required  to  make  the  drain  efficient,  and  if  necessary  to 
seeing  the  tile  laid  before  being  covered. 

Repairs. 

Section  4,  sub-sections  4,  5,  6,  7,  8  and  9,  relate  to  the  repairing  of  a  drain 
made  under  this  Act. 

It  is  provided,  1st,  that  if  any  owner  whose  duty  it  is  to  keep  in  repair  any 
portion  of  such  ditch  or  drain  neglects  to  do  so,  he  may  be  compelled  to  do  so  (or 
to  pay  for  the  repair)  by  any  of  the  owners  liable  for  maintaining  any  portion. 

It  would  appear  from  this,  that  before  any  owner  can  move  to  enforce  repairs, 
he  must  himself  be  liable  to  repair  some  portion  of  the  drain,  and  that  an  owner 
under  section  9  or  any  owner  not  liable  for  repairs,  could  not  move  to  compel 
repairs  to  be  made. 

Many  awards  have  been  made,  whether  rightly  or  wrongly,  where  parties 
have  been  awarded  work,  and  have  not  been  awarded  any  of  the  maintenance. 
It  would  appear  that  such  could  not  enforce  repairs,  and  it  might  be  important  to 
them  to  have  the  repairs  made. 

It  should  be  made  so  that  any  one  interested  in  the  drain  could  move  to  have 
repairs  made. 

An  owner  moving  fcr  repairs  notifies  the  party  liable,  who  then  has  thirty 
days  in  which  to  do  the  work. 
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If  the  work  is  not  done  in  thirty  days  the  owner  moving  applies  to  the 
council  to  have  the  repairs  carried  out,  and  a  month  or  more  may  intervene 
between  the  lapse  of  the  thirty  days  and  the  meeting  of  the  council  at  which  the 
application  will  be  considered. 

The  council  then  orders  an  examination  by  the  engineer  or  inspector,  who 
has  about  a  month  wherein  to  report  to  the  council.  Then  the  council  (which 
may  not  meet  till  long  after  the  examination),  if  the  complaint  is  well  founded, 
will  order  the  work  to  be  let. 

It  is  not  clear  that  the  council,  which  may  or  may  not  be  a  party  to  the 
award,  should  be  placed  in  any  other  position  than  that  of  a  party  to  the  award, 
as  the  other  owners  are. 

And  it  is  claimed  that  too  much  time  is  consumed  .in  the  preliminaries,  and 
that  it  would  be  better  to  have  the  law  framed  so  that  after  the  thirty  days  have 
elapsed,  the  owner  wishing  the  repairs  made  could  call  on  the  engineer  or  inspector 
to  have  the  repairs  done  without  reference  to  the  council. 

The  commission  recommends  this,  and  that  the  engineer  or  inspector  have 
power  to  extend  the  time  and  stake  out  the  work,  take  levels  and  charge  his 
costs  to  the  work. 

The  appeal  provided  for  in  sub-section  9  should  not  be  allowed,  as  this  should 
be  taken  into  consideration  in  the  reconsideration  of  the  award  provided  for  in 
sub-section  4  of  the  amendments  to  section  5,  of  1889,  but  which  reconsideration 
should  be  allowed  in  a  shorter  time  than  three  years. 

Amendments  of  1889. 

Section  5,  (1),  (2),  (3),  provide  for  enlarging  a  drain  when  made  under  this 
Act,  when  it  is  found  to  be  of  insufficient  size. 

These  provisions  are  made  inoperative  in  any  case  where  water  has  to  be 
dealt  with  other  than  was  dealt  with  in  the  original  award  or  agreement,  as  the 
words  "  does  not  carry  off  the  water  it  was  originally  intended  to  carry  off,"  limit 
the  provisions  to  work  on  a  drain  that  fails  to  do  the  work  intended. 

■  These  words  should  be  dropped,  as  in  nearly  every  case  where  an  enlarge- 
ment is  required  it  is  owing  to  other  water  having  been  brought  in  than  was 
intended  to  be  carried  by  the  drain. 

Damages. 

All  parties  interested  in  the  drain  should  be  responsible  for  damages  caused 
by  it. 

J.  F.  Lister,  Q.  C,  Sarnia,  said:  "Injury  caused  by  the  Ditches  and  Water- 
courses Act  should  be  remedied." 

James  McCardick,  Forest,  said  :  "Actual  damage  by  water  should  be  made 
good  by  the  parties  to  the  drain." 

Changing  an  Award  into  a  Municipal  Drain. 

A  drain  constructed  under  the  Ditches  and  Watercourses  Act  should  at  any 
time  be  converted  into  a  municipal  drain  upon  a  petition  being  presented  to- the 
council  from  a  majority  of  the  owners  affected,  as  shown  in  the  award  or  awards 
covering  the  drain,  and  all  proceedings  under  the  award  or  awards  should  be  stayed 
pending  action  by  the  council  on  the  petition. 

George  Kersea,  Woodstock,  said  :  "  I  have  a  private  drain  leading  through 
my  property,  made  at  the  expense  of  nryself  excepting  $4  contributed  by  the 
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reeve  of  Blenheim  out  of  county  appropriation  for  roads  and  bridges  of  county. 
Then  the  adjoining  municipality  of  Blandford  have  constructed  drains  from  their 
township  leading  into  it,  and  without  paying  anything  for  it.  I  wish  to  make 
them  responsible  for  sending  down  water  and  depriving  me  of  the  capacity  of 
the  drain  which  I  have  made  for  my  own  use.  I  would  like  to  have  the  privilege 
of  making  my  drain  a  municipal  drain,  and  so  enabling  the  township  of  Blenheim 
to  assess  BlaDdford  for  its  proper  proportion  for  the  making  and  repairing  of  the 
drain  made  by  me." 

C.  D.  Casleman,  Chesterville,  said  :  "  It  should  be  made  clear  in  the  Act 
whether  a  by-law  supersedes  the  award  or  otherwise." 

This  Act  should  be  recast,  and  its  enactments  and  forms  made  to  harmonise, 
keeping  in  view  its  use  as  an  auxiliary  to  the  drainage  provisions  of  the  Muni- 
cipal Act  and  as  not  applying  to  works  of  great  magnitude  which  would  more 
appropriately  come  under  the  latter  Act. 

The  Tile,  Stone  and  Timber  Drainage  Act. 

John  Vester,  Councillor  of  Harwich,  says :  "  We  have  passed  one  or  two 
by-laws  under  the  Tile  Drainage  Act  and  have  heard  no  complaints  about  the 
working  of  the  Act.  I  have  no  suggestions  to  make  regarding  the  Government 
aid  that  is  given,  and  have  not  heard  any  complaints  as  to  the  terms  of  payment. 
The  terms  of  payment  should  be  left  optional  with  the  party  wanting  the  money. 
There  should  not  be  any  time  limit.  It  would  not  be  well  to  make  it  much  less 
than  five  years.  You  can  easily  understand  that  if  I  were  borrowing  money  to 
construct  a  tile  drain,  that  if  I  could  see  my  way  clear  to  paying  for  it  I  would 
like  that  privilege.  Five  years  would  be  as  short  a  time  as  it  would  be  well  to 
issue  them." 

Cornelius  Purser,  Reeve  of  Dover,  says  :  "  We  use  the  Tile  Drainage  Act 
but  have  not  passed  a  general  by-law  in  connection  with  it.  We  do  not  borrow 
money  for  the  purpose  of  tile  draining." 

John  Reycraft,  four  years  Reeve  of  Orford,  says  :  "  We  have  had  in  oper- 
ation for  several  years  a  by-law  for  borrowing  mone}^  under  the  Tile  Drainage 
Act,  and  it  gives  general  satisfaction.  If  it  does  not  give  satisfaction  it  is  because 
the  inspector  is  careless,  but  I  think  it  is  taken  advantage  of  in  a  good  many 
cases.  I  could  not  suggest  any  improvement  to  the  Act.  I  would  give  any 
parties  borrowing  money  under  this  Act  their  own  time  to  pay  it  back.  I  would 
give  them  20  years  or  less  according  to  what  they  want." 

Robert  Wilkie,  ex-Councillor  of  Harwich,  says :  "  The  township  of  Har- 
wich has  a  by-law  under  the  Tile  Drainage  Act,  and  there  are  no  improvements 
that  I  could  suggest  to  that  Act.  I  do  not  know  any  reason  why  debentures 
under  this  Act  should  not  be  issued  for  5, 10,  or  15  years,  as  well  as  20.  If  there 
is  any  reason  for  making  it  20  years  I  do  not  know  it." 

George  Macdonald,  Reeve  of  Howard,  says :  "  We  have  a  by-law  of  the 
township  under  the  Tile  Drainage  Act.  It  works  all  right — they  say  the 
interest  is  a  little  too  high.     It  is  a  good  idea  to  get  drainage  that  way." 

James  Serson,  Harwich,  says  :  "  From  my  personal  experience  of  the  Tile 
Drainage  Act  I  think  the  law  is  working  well  where  the  Act  is  worked  right." 

o  o  c* 

J.  W.  Brown,  Reeve  of  the  Township  of  Sarnia,  says:  "  We  have  a  by-iaw 
under  the  Tile  Drainage  Act.  The  only  difficulty  we  had  with  that  was  that 
when  we  passed  a  by-law  it  cost  us  $34,  and  the  question  came  up  as  to  who 
should  pay  these  costs.  The  majority  ruled  that  those  who  got  the  money  under 
the  Act  should  pay  these  costs,  and  so  much  should  be  kept  out  of  each  $100.  I 
went  for  paying  it  out  of  the  general  funds  because  when  a  man  earns  $100  he 
expects  it." 
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R.  J.  McCormick,  Warden  of  Lambton,  says  :  "  Our  township  has  a  by-law 
for  borrowing  money  for  tile  drainage.  If  we  were  to  get  the  money  at  a  little 
cheaper  rate  of  interest  it  would  not  hurt.  If  we  could  get  it  down  to  three  per 
cent.  I  would  like  it  very  much." 

Hector  Macfarlane,  Clerk  of  Ekfrid  since  1850,  except  five  years  when 
he  was  Reeve,  says :  "  We  have  had  some  experience  with  the  Tile  Drainage  Act. 
We  have  a  by-law  authorizing  the  borrowing  of  $7,000,  and  I  think  we  have 
borrowed  $3,600  now.  Parties  borrowing  the  money  don't  like  to  be  at  much 
expense.  We  appoint  inspectors  to  inspect  the  drains  and  it  costs  very  little,  but 
if  we  have  to  register  each  and  every  by-law  that  would  add  more  expense.  I 
think  the  fee  for  registering  them  should  be  made  less.  If  $3  was  charged  to  a 
man  getting  $100  it  would  stop  borrowers  altogether.  We  do  not  allow  the  clerk 
anything  for  his  services  under  this  Act." 

James  Leslie,  Reeve  of  Harwich,  says  :  "  In  the  Tile  Drainage  Act  the  pay- 
ment yearly  should  be  reduced  from  $7.36  to  $6.  There  would  be  many  more 
persons  borrow  money  for  tile  draining  if  this  were  done." 

Thomas  Stedman,  ex-Reeve  of  Enniskillen,  says  :  "  We  have  a  Tile  Drain- 
age by-law  for  $5,000.  Quite  a  number  of  people  take  advantage  of  it  and 
borrow  money,  and  the  applicants  are  increasing.  The  Act  gives  good  satisfac- 
tion." 

Albin  Rawlings,  ex- Warden  of  Lambton,  says :  "  The  Tile  Drainage  Act  is 
a  good  one.  Many  people  are  now  taking  advantage  of  its  provisions  who  could 
well  afford  to  do  the  tiling  themselves,  but  they  prefer  to  borrow  the  money 
under  this  Act.  Some  persons  have  increased  the  yield  of  their  land  by  borrowing 
money  under  this  Act  and  tile  draining,  so  as  to  make  the  principal  borrowed  and 
the  interest  in  two  years.  It  pays  me  25  per  cent,  by  under-draining.  No 
money  invested  will  pay  as  well  as  that  spent  in  under-draining  land." 

James  McCardick,  ex-Reeve  of  Bosanquet,  says  :  "  I  borrowed  $100  under 
the  Tile  Drainage  Act  and  I  got  $98.  The  other  $2  paid  the  expenses  of  the 
inspector.  The  Act  furnishes  the  cheapest  way  to  borrow  money,  and  to  every 
farmer  it  is  a  good  investment." 

W.  G.  Willoughby,  Clerk  of  Moore,  says  :  "  In  the  Tile  Drainage  Aid  Act  a 
scale  of  payments  should  be  made  to  allow  of  the  repayment  of  a  loan  in  ten 
years,  as  several  consider  a  loan  running  over  twenty  years  a  trifle  long." 

James  Orchard,  Alvinston,  says :  "  The  Tile  Drainage  Act  is  a  good  one 
for  farmers.  I  have  borrowed  money  and  put  in  tile  drains,  and  I  know  the 
great  advantage  of  it.  More  farmers  should  avail  themselves  of  the  privilege 
the  Act  confers." 

Henry  Hardy,  Reeve  of  Caradoc,  says  :  "  Our  township  has  borrowed 
$4,000  or  $5,000,  and  I  have  heard  no  complaints  from  any  of  the  borrowers. 
The  Act  gives  general  satisfaction.' 

Edward  Morris,  ex-Reeve  of  Pelham,  says :  "  Our  drains  are  all  under- 
drains.  There  should  be  a  catch-basin  at  the  upper  end  of  every  covered  drain 
when  there  is  an  open  portion  of  drain  above.  We  have  no  trouble  putting  in 
tile  in  any  kind  of  soil.  Where  there  is  a  quicksand  we  place  slabs  under  the 
tile  and  cover  the  tile  with  tan  baik.  The  tile  used  is  the  ordinary  kind  and 
without  collars.  Some  of  our  under-drains  have  been  down  for  thirteen  years, 
and  are  still  good  and  work  well.  In  clay  soil  we  put  straw  over  the  tile 
and  then  fill  in  the  clay ;  but  in  very  stiff  or  hard  clay  the  straw  should  be 
brought  well  up  to  the  surface  of  the  land  on  each  side  of  the  excavation  before 
filling  in  the  earth,  so  as  to  make  breaks  or  seams  in  the  clay  for  the  water  to 
flow  down  to  the  tile.  As  a  covering  for  the  tile  turf,  moss  or  sawdust  will 
answer  about  as   well  as  tan  bark.     If   a  tenant  during  his  lease  puts  in  tile 
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drains  at  his  own  expense  the    owner  of  the   land  should  provide  the  tile  or 
pay  a  proportion  of  the  cost  or  value  to  the  farm  of  the  tile  drainage." 

Thomas  Haines,  ex-Reeve  of  Moore,  says  :  "  The  Tile  Drainage  Act  is  the 
greatest  boon  conferred  on  farmers  by  any  Government.  More  funds  should,, 
if  possible,  be  set  apart  for  this  purpose.  The  advancing  of  money  at  a  low  rate 
of  interest  for  under-draining  land  is  the  greatest  privilege  any  legislature  has 
ever  extended  to  the  farming  community.  Those  who  have  availed  themselves 
of  the  privilege  are  perfectly  satisfied  with  the  result.  If  the  Government  would 
appropriate  double  the  amount  to  a  municipality  it  would  be  very  much 
appreciated.  There  might  be  a  limit  of  $300  to  one  hundred  acres  of  land  with 
the  right  to  the  council  to  reduce  it  to  $200  if  they  saw  fit.  Double  the  appro- 
priation if  possible,  so  that  each  municipality  could  get  $20,000  instead  of 
$10,000  as  now.  The  people  in  our  township  have  used  up  our  allowance  and 
are  clamoring  for  more.  They  had  just  got  nicely  into  the  draining  when  the  limit 
of  $10,000  was  reached." 

The  above  extracts  from  the  evidence  taken  by  the  Commission  repre- 
sent the  general  experience  of  those,  in  the  counties  visited,  who  have  availed 
themselves  of  the  privilege  of  borrowing  money  from  the  Government  for  tile 
draining.  There  seems  to  be  a  widespread  misunderstanding  of  the  provisions 
of  this  Act,  not  only  on  the  part  of  gthe  people  generally,  but  also  by  municipal 
councils.  Assume  that  a  farmer  borrows  $100  for  tile  draining  under  the  Act 
he  pays  back  the  principal  and  interest  in  instalments  of  $7.36  each  year  for 
twenty  years.  When  his  last  payment  is  made  he  has  paid  in  all  twenty 
times  $7.36,  or  a  total  of  $147.20.  Separating  the  principal  and  interest,  it  is 
clear  that  he  has  paid  back  the  principal  sum  of  $100,  and  for  interest  the 
balance  of  $47.20,  or  an  average  of  $2.36  each  year.  Some  persons  in  giving 
their  testimony  thought  that  the  rate  of  interest  paid  would  be  about  7  per  cent. 
This  view  is  wholly  erroneous.  Suppose  a  farmer  borrowed  the  same  sum  of 
money — namely,  $100,  on  a  straight  loan  at  4  per  cent,  a  year  for  twenty  years, 
and  with  the  privilege  of  paying  each  year  on  account  of  principal  the  sum  of  $5. 
At  the  end  of  the  first  year,  if  he  exercised  the  right  of  paying  the  $5  of  prin- 
cipal, he  would  pa}7  $9,  or  $5  principal  and  $4  interest ;  the  next  year  he  would 
pay  $5  principal  and  $3.80  interest,  and  so  on  for  twenty  years.  The  payment 
of  principal  each  year  would  remain  the  same,  while  the  interest  would  decrease 
each  year  twenty  cents.  At  the  end  of  the  twenty  years  he  would  have  paid  in 
all  $142,  or  $100  principal  and  $42  interest,  or  an  average  of  $2.10  each  year. 
In  the  same  way  if  he  paid  5  per  cent,  instead  of  4  he  would  pay  $100  principal 
and  $52.50  interest,  or  an  average  of  $2.62  each  year.  In  both  cases  he  makes 
the  largest  payment  first — $9  in  the  case  of  4  per  cent,  and  $10  in  the  other. 
Under  the  Act  the  payments  are  uniform  from  first  to  last,  and  as  a  consequence, 
more  favorable  to  the  borrower.  It  will  be  evident  from  the  foregoing  that 
the  rate  of  interest  charged  is  practically  4  per  cent. 

It  is,  however,  claimed  that  there  is  a  charge  of  $2  made  by  the  inspector  for 
seeing  that  the  tile  is  laid  on  the  lands  described  by  the  applicant.  The  same 
complaint  could  be  urged  with  at  least  three-fold  force  if  the  money  were 
borrowed  on  mortgage  security.  The  drawing  of  the  mortgage,  the  registration 
thereof,  and  the  drawing  and  registering  of  the  discharge,  would  cost  at  the  very 
least  $6,  to  say  nothing  of  the  searching  of  the  title  of  land  offered  as  security. 
It  might  be  in  the  interest  of  the  general  ratepayers  of  a  municipality,  if  its 
council  would  consider  the  increased  value  given  to  land  by  tile  draining,  and  as 
a  result  its  increase  in  assessment  and  tax-pajdng  liability  to  the  general  funds 
of  the  municipality  for  many  years,  and  relieve  the  borrowers  from  all  charges 
for  inspection   and   otherwise  by  paying  them  out  of  its  general  funds.     If  this 
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reasoning  be  sound — and  we  submit  it  is,  then  it  would  be  in  the  interest  of  the 
municipality  as  well  as  the  borrower  to  take  advantage  of  the  Act  to  the  fullest 
extent — in  other  words,  it  would  be  a  mutual  advantage.  The  gain  to  the 
municipality  does  not  end  here.  Where  under-drains  are  substituted  for  open 
drains  the  surface  water  is  carried  off  more  gradually,  and  as  a  necessary  result 
the  main  drains  are  not  so  liable  to  be  surcharged  with  water  and  to  overflow 
and  damage  lands  and  crops. 

Robert  Wilkie,  ex-Councillor  of  Harwich  and  a  thrifty  farmer,  is  of 
opinion  that  lands  that  are  tile-drained  should  not  be  assessed  at  all  for  the  con- 
struction or  repairs  of  a  main  drain.  He  gives  his  reason  and  says  :  "  I  don't 
think  that  under-drained  land  should  be  assessed  at  all,  because  the  water  that 
would  be  discharged  in  twenty-four  hours  from  a  surface  drain  would  take  as 
many  days  to  discharge  in  an  under-drain.  Land  that  is  properly  under-drained 
is  just  in  the  nature  of  a  sponge — no  water  flows  off  it.  It  is  dry  and  ready  to 
absorb  all  that  flows  on  it  and  discharge  it  through  the  course  of  time.  I  never 
saw  a  tile  running  full  in  my  life." 

Other  witnesses  gave  testimony  to  the  same  effect. 

This  Act  wherever  brought  into  operation  works  well  and  gives  general  satis- 
faction, and  therefore  the  Commission  is  relieved  from  recommending  any 
changes. 

All  of  which  is  most  respectfully  submitted. 


JOHN   B.  RANKIN,  \ 

WILLIAM  G.  McGEORGE,  I     _ 
ARCHIBALD    McINTYRE,  f  Commissioners. 

ROBERT  LAMARSH.  J 
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